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UNITED STATFS DISTRICT COURT 
SOUTHER DISTRICT OF Nev YORK 


JAMES W. HERENDEEN, 


NOTICE OF MOTION TO 
nNrorvrTee 


Plaintiff, : DISMISS OR, IN THE 
ALYERNATIVE, FOR A 


inet > MORE DEFINITE STATIMENT 


” as! died san d's 


nope iene INTERNATIONAL CORPORATION 5 : Th Civ. €28 
TIONWIDS %S INCCRPORATED;: and (Judge Machahon) 

CHEMICAL “Al YORK TRUST COMPANYS : 
SHE FIFTH THIRD BANK, ana the 
COMMITTEE, 1istrator of the : 
Retirement Plan for Salaried Empl yees 
of Certain Su>sidiaries of CHAMPION : 
NTERNATICNAL CORFORATION, 

Defendants. 

: 

= _ - = a = —_— — -_ _ a “_ — = — — _ _— - Pe 


PLEASE TAKE NOTICE that upon the annexed affidavit ov 


Jerry L. Brammer, sworn to May 23, 1974, and the exhibits an- 
thereto, Champion International Corporation, liationwide 

G 
Papers Iv» 1corporated (which ceased to exist on or about Jenuary }!, 


nexed 


1970), Chemical Pank New York Trust Company, Fifth Third Bank anc 
The Committee, Re+‘*rement Income Plan for Salaried Employces of 


Certain Subsidiaries of Champion international Corporation, will 


a] 

Oo 

Oo 
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move this Court at m of the United States Court House, 
ho Centre Street, New York, New York, on July 12, 1974, at 


2:25 PM. for en order: 


A. pursuant to Rules 12(b)(2), (4), (5) and (6) and 
17(b) of ederal Rules of Civil Procedure, dismissing each 


of the two Counts in’ plaintiff's complaint: 


la 


(1) as to Champion International Corporation anc 


Nationwide Fapers Incorporated for failure to state a claim upon 


which relief can be granted on the ground that any claim for 
relief erainst said defendants is interdicted by the express 
terns of the Retirement Income Plan for Seleried Employees of 
ional Corporation 
("Fis no"), under vnien plainiiif's elaim is asseried and whose 
provisions plaintiff seeks to enforce. The Plan, by its very 
terms, is not to be "construed as giving any person whomsoever 


- 


any legal or equitable right against a Company, Subsidiary or 
Affiliate" participating in the Plan, and under the Plan, "no 
Company, Subsidiary or Affiliate shall have any liability or 
responsivility otner than to make contributions to the Trust 
Fund ..." Plaintiff cannot seek to enjoy the Plar's ber ‘its 
and at the same time to ignore its express terms «nd conditions. 
This action must therefore be dismissed for feilure *° state a 
claim against Champion and Nationwide upon which relief can be 


granted; 


(2) as to Chemical Bank New York Trust Company 
S| 


and Fifth Thiid Bank for failure to state a claim upon which re- 


ief can be granted on the rrond that under the Plan their 
functions are purely ministerial, i.e. the receipt and disburse- 
ment of funds at the direction of the Committee which administers 
the Plan, and since plaintiff does not claim to be entitled 
presently to receive any benefits under the Plan, plaintiff cen- 


not and has not specified any acs by said defendants which has 
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ea] 


caused or could cause him injury; and 
(3) as to the Committee, Retirement Income Plan 
for Salaried Fmployees of Certain Sursidiaries of Champion In- 


! 


terrational Corporation ("Committee' 


(a) for failure to state a claim upon which 
relief can be granted on the ground that any claim for relief 
against said defendant is interdicted by the express terms of 
the Plan under which plaintiff's claim is asserted and whose 
provisions plaintiff seeks to enforce. The Plen stipulates that 
"Ko liability whatever shall attach to or be incurred by ... the 
Committee or any representatives appointed hereunder, under or 
by reason of any of the terms or conditions of the Plan." Since 
plaintiff cannot seek enforcement of his rights under the Plan 
while ignoring its other terms and conditions, this action must 
be dismissed for failure to state a claim against the Committce 


upon which relief cen be granted; and 


(ob) for lack of jurisdiction over the person 
of the Committee and for insufficiency of process and service of 
process in accordance with Rule 17(b) of the Federal Rules of 
Civil Procedure on the ground that plaintiff has failed to com- 
ply with the requirements of New York law for naming and serving 
an unincorporated association such as the Committee, which, 


una-t New York law, cannot be sued in its own name; ard 


B. prsuant to Rule 12(b)(5) of the Federal Rules of 


Civil Procedure, dismissing the second Count of plaintiff's 
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ee 


complaint as to all defendants for failure to state a claim upon 


which relief can be granted on the ground that, as a matter of 


law, punitive damages are not available to plaintiff from any 


of the defendants by reason of the facts set forth in th com- 


plaint; or, in the alternative, 


C. pursuant to Rule 12(e) of the Federal Rules of 


Civil Procedure, granting a more definite statement of the 


claims asserted against the defendants, on the ground that the 


complaint is so vague and ambiguous that defendants cannot 


reasonably be required to frame a responsive pleading in that 


the complaint interlards vague accusations of discrimination, 


conspiracy to deprive plaintiff »>f his business and other un- 


specified acts and wrongs, levelled without differentiation and 


without an iota of factual support against the five defendants 


collectively, with conclusory allegations which are ludicrous 


and unbelievable on their face; and 


D. granting defendants, and each of them, such other 


and further relief as the Court may deem just and proper. 


Dated: New York, New York 
May 24, 1974 


KRONISH, LIEB, SHAINSWIT, 
WEINER & HELLMAN 
‘) 


{ j/ 
\/ 4 af 
By a h /\ Ie, 

A Member of the Firm 
Attorneys for Defendants 
1345 Avenue of the Americas 
New York, New York 10019 
Tel: (212) 765-6000 


> 


TO: RUBIN, BOBROW, AGATSTON & SCHEFFLER 
Attorneys for Plaintiff 


271 North Avenue 


New Rochelle, New York 


10801 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES W. HERENDEEN, $ 


AFFIDAVIT IN SUPPORT 
Plaintiff, : OF MOTION TO DISMISS 
OR, IN THE ALTERNATIVE, 


- against - : FOR A MORE DEFINITE 
STATEMENT 
CHAMPION INTERNATIONAL CORPORATION; : 
NATIONWIDE PAPERS INCORPORATED; and 7h Civ. 828 
CHEMICAL BANK NEW YORK TRUST COMPANY; : (Judge MacMahon) 


THE FIFTH THIRD BANK, and the 
COMMITTEE, as Administrator of the 
Retiremen+ Plan for Salaried Employees 
of Cert . Subsidiaries of CHAMPION 
INTERN ‘“.ONAL CORPORATION, 


Defendants. 


STATE OF NEW YORK) 
COUNTY O¥ NEW YORK ) 


JERRY L. BRAMMER, being duly sworn, deposes and says: 


1. Iam Assistant Secretary of Champion International 
Corporation ("Champion"), one of the defendants in this action. 
I have personal knowledge of the matters set forth herein. This 
affidavit is respectfully submitted in support of the motions of 
all the defendants in this action for an order: (a) pursuant to 
Rules 12(b)(2), (4), (5) and (6) and 17(b) of the Federal Rules 
of Civil Procedure, dismissing each of the two counts in plsin- 
tiff's complaint as against all defendants for failure to state 
a claim upon which relief can be granted, for lack of jurisdic- 
tion over the person and for insufficiency of process and of 


service of process; or, in the alternative, (0) pursuant to 


Rule 12(e) of the Fede~ 1 Rules of Civil Procedure, granting a 
more definite statement of the claims asserted against the de- 
fendants; and (c) granting defendants, and each of them, such 


other and further relief as the Court may deem just and proper. 


BACKGROUND (CF THIS LAWSUIT 


Herendeen's litigation against 
Champion since his volintzary 
resignation five years ago. 

2. This action is but the latest foray by plaintiff, 
James W. Herendeen, into litigation against Champion International 
Corporation and any of its subsidiaries, orficers, employees and 
associates that Mr. Herendeen can entrap by his conclusory and 
often unbelievable allegations. This Court is but the latest 
forum to be plagued by Mr. derendeen'= crusade of annoyance and 
harassment. Plaintiff is a former employee of Champion. He had 
been a paper salesman for Nationwide Papers Incorporated ("Nation- 
wide")* for several years when, in 1969, he voluntarily sub- 


mitted his resignation. 


3. Thereafter, imagining himself somehow to be ag- 


grieved by his own volimtary disassociation from Champion, Mr. 


* Wationwide ceased to exist on or atout January 1, 1970. 
Its business is presently a division of Champion, which 1s suc- 
cessor in interest to liationwide. 
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Herendeen launched a crusade up and down the courts of New York 


State seeking redress against not only Champion, but several of 
4ts officers and employees, including Champion's Chairman of the 
Board, claiming that he had been promised an employment contract. 
In his complaint in the Supreme Court of the State of New York, 
County of New York (a copy of which is annexed hereto as Ex- 
hibit A), Mr. Herendeen was not even able to specify such basic 
terms of the alleged contract as the salary he was supposed to 
receive and the duration of his employment under the alleged con- 
tract. In the State Court, Mr. Herendeen sought damages of 
$275,000 -- $200,000 of which was characterized as "commissions 


and earnings in the commercial paper business" and the remainin 
Pp 


$75,000 as "the benefits of pension and health plans of Champion" : 
| 


(Ex. A, para. 22). - a. 


4. Champion and the individual defendants moved in the 
State Court to dismiss the complaint for failure to state a cause 
of action. That motion was granted by Mr. Justice Jacob Markowitz 
on November 30, 1972. In his Decision (a ¢ »py of which is an- 


nexed hereto as Exhibit B), Mr. Justice Markowitz held: 


Hive 


The complaint does not allege that the 
parties entered into a binding agreement at 
any time; nor does iv allege that at any time 
was there a meeting of the minds on the essen- 
tial terms of such an agreement. To the con- 
trary, plaintiff's basic pcesition is that he 
was promised (false though the promise may 
have been) that a written agreement would be 
entered into in the future ... 


Ja 


"Representations that one will enter into 

Such an agreement, false or not false, are not 

actionable, whether the cause of action is 

pleaded in fraud or in contract ..." (citations 

omitted). 
Pursuant to Mr. Justice Markowitz' Decision, judgment was en- 
tered dismissing plaintiff's state action on June 12, 1973. On 
appeal to the Appellate Division, First Department, the order of 
dismissal was unanimously affirmed on May 17, 1973, without op- 


inion. .On July 3, 1973, the New York Court of Appeals denied 


plaintiff's motion for leave to appeal to that Court. 


“. Stymied cn ail levels in the State Courts and bound 
by a judgment holding that he has no cause of action either in 
contract or in fraud againsc Champion, plaintiff has now -- nearly 
five years after his voluntary resignation from Champion's em- 
ploy -- crossed the street to this Court seeking redress for the 
alleged wronrful cancellation of his benefits under the pension 
plan in which Champion's employees participate. Even tis claim, 
however, is no stranger to litigation. It was also included in 
the State Court complaint whose dismissal the highest court of 
New York refused to upset. The $75,000 in demages which Mr. 
Herendeen claimed in the State Court as "the benefits of pension 
and health plans of Champion" (Ex. A, para. 22) have here been 
ballooned to a total of $385,000 in compensatory and punitive 
damages, claimed to be due from the various defendants named in 


this Court. 
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The Retirement Income Plan for 
Salaried Employees of Certain 
Sudvsidiaries of Champion Inter- 


national Corporation. 

6. This action therefore involves a retirement income 
plan called, in 1969, the "Retirement Income Plan for Selar‘ed 
Employees of Certain Subsidiaries of U. S. Plywood-Champion 
Papers Inc.” (hereafter referred to as the "Flan" or the "Retire- 
ment Income Plan"). The Plan was established in 1965, when it 
was known as the "Retirement Income Plan for Salaried Employees 
of Certain Subsidiaries of Champion Papers Inc." (a true copy of 
the Plan is annexed hereto as Exhibit C, together with copies of 


all amendments to the Plan). 


7. ‘The Plan provides or the payment of benefits to 
eligible retired employees of co.panies participating in the 
Plan from funds placed by the companies in trust with trustees. 
Eligible employees may, - they wish, elect to make contributions 
to the Pian as well, thereby increasing the benefits they may re- 
ceive upon retirement (Retirement Income Plan §§ 4 and 7; Ex. C, 
pages 6-8, 9-13). If an employee has made voluntary contributions 
but is ineligible to receive benefits upon retirement, the amount 
cf his contributions is returned to him with interest (Retirenent 
Income Plan § 15.8; Ex. C, pare 22). 

8. The Plan is administered by defendant, the Com- 
mittee. Under the Plan, the Committee is authorized to determine 


any question arising in the administration, interpretation and 


epplication of the Plan, including the eligibility of retired 
employees to receive benefits under the Plan (Retirement Income 
Plan § 12.1; Ex. C, page 18). The Plan provides that a deter- 
mination by the Committee within the scope of its authority is 
conclusive and binding on all persons concerned (Retirement In- 


0 


come Plan, § 12.1; Ex. C, page 18). 


9. The funds contributed by employees and by partici- 
pating companies constitute under the Plan a "Trust Fund," which 
is held by the trustees appointed pursuant to Section 13 of .he 
Plan. Defendants Chemical Bank New York Trust Company ("Chemical 
Bank") and the Fifth Third Bank ("Fifth Third Bank") are the 
trustees appointed pursuant to Section 13 of the Plan. They have 
no discretion and make no determin-tions as to eligibility of in- 
dividual empliyees to receive benefits under the Plan, but are 
merely a depository for the Trust Fund, receiving and holding de- 
posits made by the companies and by employees and disbursing 
funds at the direction of the Committee, which has sole authority 


to administer the Plan. 


10. Section 15.1] of the Plan provides that the estab- 
lishment of the Plan gives no legal or equitable right to any 
person against any company participating in the Plan (Retirement 
Income Plan § 15.1; Ex. C, page 20), and Section 13.2 of the 
Plen provides that no participating company shall have any lia- 
bility or responsibility under the Plan cvher than to make con- 


tributions to the Trust Fund (Retirement Income Plan, § 13.23 


~ 
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Ex. C, page 19). The Plan also provides tnat, except for gross 

negligence or fraud, no liability shall be incurred by any 
stockholders, officers or members of the board of a company, sub-_ 
sidiary or affiliate, the Committee or any representatives ap- 


pointed under the Plan (Retirement Income Plan, § 15.7; Ex. C, 


page 21). 


ll. Section 15.8 of the Plan states several conditions 
and presents several alternatives affecting the right of an em- 
ployee to receive retirement benefits if he leaves the employ of 
a participating company and accepts employment with a firm sell- 
ing the same products sold by the participating company which 


formerly employed him. 


12. If the employee's new employment does not require 
or involve the disclosure or use of information gained in the 
course of his prior employment with a participating company, the 
employee continuzgs to be eligible to receive his retirement bene- 
fits. If the Committee, however, determines that his new employ- 
ment does require or involve the disclosure or use of such infor- 
mation, the employee will not be eligible for benefits unless he 
reasonably satisfies the Committee that his new employment does 
not require or involve the disclosure or use of such information. 
The burden of proof under § 15.8 is placed upon the employee. 

The employee may, of course, instead choose to receive the pay- 
ment, with interest, of all the contributilns he has made to the 
Plan. (Retirement Income Plan, §§ 15.8 and 18.3; Fx. C, pages 


21-22 and 28.) 


ie Wes 


THE COMPLAINT 


13. Basing the Court's jurisdiction on an alleged 
diversity of-citizenship, plaintiff charges that his benef:its 
under the Plan have been wrongfully terminated by means of an 
alleged scheme in which the various defendants, for reasons w- 
clear on the face of the complaint, have participated in (a copy 
of the complaint in this action is annexed hereto as Exhibit D). 
The relief sought ranges from compensatory damages in the amount 
of $100,000, to rescission of the termination of plaintiff's 
benefits and reinstatement thereof, to reimbursement of plain- 
tiff‘s counsel fees and other litigation expenses, to a total of 
$785,000 in punitive damages in varying amounts from the several 
defendants. This extraordinary and far-reaching demand for re- 
lief, however, is unsupported by any pleaded factual basis. For 
the most part, the complaint is a jumbled hodge-podge of contra- 
dictory and often entirely unbelievable conclusions and accusa- 
tions for which no factual particulars are or, indeed, cculd be 


supplied. 


14. Plaintiff voluntarily resigned his position as a 
paper salesman for Nationwide on or about May 15, 1969, and com- 
menced employment with Ris Paper Co. ("Ris") (Ex. D, para. 15). 
On or about July 11, 1969, the Committee sent plaintiff notice 
pursuant to Section 15.8 of the Plan that it had determined that 
his employment with Ris requires or involves the disclosure or 


use of knowledge or information gained in the course of his em- 


ployment with Nationwide and that, as a result, his benefits un- 
der the Plan would be terminated unless plaintiff either ceased 
his employment with Ris or established to the Committee's reason- 
able satisfaction that his new employment does not require or 
involve the use of knowledge or information gained in the course 


of his employment with Nationwide (Ex. D, para. 16). 


15> Paragraphs 15 through 23 of the complaint purport 
to review correspondence between plaintiff and the Committee 

ll which followed the July 11, 1969, notice of termination. Herk- 
ing back to this alleged correspondence which took place in 1969 
and 1970, the complaint unwittingly dramatizes the staleness of 
plaintiff's claim in this Court, which is, in effect, an arche- 
Ological exploration of claims fully set forth two years ago in 
the State Court. Be that as it may, however, the texts of the 
various ietters are not made part of the complaint, and the al- 
legations of the complaint appear to set forth the conclusions 
Which plaintiff draws from each letter rather than the substance 


thereof. 


16. Eve. from the one-sided presentation contained in 
paragraphs 16 through 23 of the complaint, however, it is cleer 
that after nine months of correspondence, plaintiff had still 
failed to satisfy his burden under § 15.8 of the Plan of demon- 
strating to the Committee either that he had ceased his employ- 
ment with Ris or that said employment does not require or involve 
the use of knowledge or information gained in the course of his 


employment with Nationwide. Accordingly, on June 29, 1970, tre 
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Committee finally terminated plaintiff's benefits under the Plan 
and, shortly thereafter, sent plaintiff a check covering his 
contributions to the Plan plus interest (Ex. D, paras. 21 and 
2). ‘Plaintiff refused to accept the check and returned it un- 


cashed to the Committee (Ex. D, para. 23). 


17. The complaint follows with a series of conclusory 
accusations, unfounded in fact or in logic, levelled against the 


various defendants individually and collectively.* Elements of 


conspiracy and breach of fiduciary obligations are interwoven in 


the pleading without an iota of factual basis for such charges. 
The defendants are alleged to have acted in concert to force 
plaintiff out of the paper business, to terminate his pension 
rights and to wrongfully withhold or misappropriate funds al- 
legedly belonging to or set aside for plaintiff. How and when 
defendants sought to drive plaintiff from the paper business is 
not specified, nor is the motive for doing so stated. This fac- 
tual gap is especially noteworthy in view of plaintiff's ircon- 
sistent admission in the complaint that he resigned -- apparently 


voluntarily -- his position with Nationwide (Ex. D, para. 15). 


* For example, Champion is claimed to be "in complete con- 
trol of all the defendants" (Ex. D, para. 24). Whi.2 “complete 
control" of Chemical Bank and Fifth Third Bank is a pleasing 
prospect, the probable subject of many an executive's fond rev- 
erie, it is simply not consonant with the facts in the case of 
Champion. The independence of the banks from Champion is estab- 
lished by fact end by repute, and it would certainly not be sac- 
rificed for the sake of Mr. Herendeen's $1,099.79 contribution to 
the Plan. 
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A further argument is suggested to the effect that plaintiff was 


discriminated against in that other ~mployees who left Champion 
were not similarly deprived of their benefits. Yet no specifics 
of this alleged discrimination are offe . The complaint does 
not even contain 4 pro forma allegation to the effect that * ese 
unspecified employees were similarly situated, much less as to 
their identities, the nature of their employment with Champion 
and with their new employers and whether said new employment in- 
volves or requires the disclosure or use of knowledge or informa- 


tion gained in the course of their employment by Champion. 
| 
THE MOTIONS TO DISMISS | 
| 


18. Even apart from the skeletal, conclusory, and 
implausible way in which plain ic°f's purported claim is pleaded, 
there is one factor beyond cispute which requires dismissal of 
the complaint for failure to state a claim upon wnich relief 
can be granted. ‘That factor *s the Plan itself, which expressly 
bars this lewsuit and any claim which pleintiff can fashion 
against the defendants herein seeking compensatory or punitive 
f damages. For plaintiff cannot seek enforcement of his rights 
" under the Plan without himself abiding by the express provisions 
of the Plan. The instant motions to dismiss are keyed to these 


provisions, which are totally overlooked in the complaint. 


As to Champion and Nationwide. 


19. In naming Champion and its dissolved subsidiary 


Nationwide as defendants in this action, plaintiff has ignored 
two key provisions of the Plan, which expressly bar such a suit. 


Section 13.2 of the Plan provic 


"(NJo - ompany, Subsidiary or Affiliate shall i 
have : y liability or responsibility other 
than to make contributions to the Trust Fund 
as herein provided. 


Section 15.1 of the Plan provides: 


"The establishment of the Plen, or of any fund, 
or any insurance contract thereunder, or any 
modifications thereof, or the payment of any { 
benefit hereunder, shall not be construed as 

giving any person whomsoever any legal or | 
equitable right against a Company, Subsidiary, | 
or Affiliate, or its officers, directors or 
shareholders, or as giving any person the right 
to he retained in the service of a Company, 
Subsidiary or Affiliate." 


Plaintiff canncet both seek affirmation of his rights under the 


Plan and ignore the provisions thereof. Since the express pro- 
visions of .the Plan bar any liability on the part of or recovery 
from Champion and Nationwide by reason of the Plan, the first and 
second Counts must be dismissed as to said defendants as sncon- 
sistent with provisions of the very contract which plaintiff seeks 
to enforce. 


As tc Ch nical Bank and 
Fifth Third Benk. 


20. In naming Chemical Pank and Fifth Third Bank as 


defendants in this action, plaintiff has ignored the function 


l6a 


of the trustees under the Plan. 


tains the following definition: 


"tmrustee' means one or more corporations, 
persons, banks, or trust companies, or com- 
bination thereof, designated by the Companies 
to hold the Trust Fund." 


Section 12.1 of the Plan provides: 


"Me Plan shall be administered by the Com- 
mittee, which shall have such powers as may 
be celegated to it by the Presidents of the 
Companies, under rules uniformly and con- 
sistently applicable to all Participants 
under similar circumstances. 


* * * * 


"me Committee will certify, as necessary, the 
persens entitled to payments, and the amounts 
that ure to be paid to each of them out of the 
Trust Fund, and will exercise the authority and 
carry out the duties set forth in the trust 
agreement. The Committee may determine any 
questions arising in the cdministration, in- 
terpretation and application of the Plan and 
trust agreement, including but without limi- 


tation, tne eligibility and date of eligibility 


of Employees, rights to participate, the 
amount by which any payment to be made here- 
under should be reduced or increased, the age 
of an Employee or any other person, the earn- 
ings of any Employee, the date of termination 
of employment, and the number of months or 
years of Continuous’ Service to be used in de- 
termining the amount of retirement income to 
be paid. A determination by the Committee, 
within tffe scope of its authority, shall be 
conclusive and binding on all persons con- 
cerned.’ 


Section 2.1(h) of the Plan 


con- , 


Administration of the Plan is therefore placed solely in the 


hands of the Committee. 


For this reason, the trustees cannot 


have been a part of the alleged scheme of which plaintiff com- 
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plains. The trustees have no discretion in the, determination of 
who is eligible for benefits, the amount of me enefits or 
any other question relating to the administration of the Plan. 
Their function is purely ministerial: the trustees re eive and 
hold such monies as the companies and employees contribute and 


disburse them at the direction of the Committee. Moreover, since 


plaintiff does not claim to be entitled to actual payment of any 


benefits under the Plan, his purported claim against the trustees 


is purely hypothetical and premature, since they cannot as yet 
have failed to disburse to plaintiff any funds due to him. Ac- 
cordingly, since tnere is no present claim which plaintiff can 
have against the trustees, the first and second Counts must be 
disriissead for failure to state a claim against Chemical Bank and 


Fifth Third Bank upon which relief can be granted. 


As to the Committee. 


2i. Two independent grounds require dismissal of the 


first and second Counts as tc the Committee. First, the Plan ex- 


pressly provides that no liability for money Gamages may attach 


to the Committee. Section 15.7 of the Plan provides: 


"Tt is declared to be the express purpose 

and intention of the Plan that no liability 
whatever shall attach to or be incurred by 

the stockholders, officers or ‘embers of the 
Board of Directors of a Company, Subsidiary 

or Affiliate, the Committee or any represen- 
tatives appointed hereunder, under or by reason 
of any of the terms or conditions of the Plan. 
No person shall be liable for any act or failure 
to act hereunder except for gross negligence or 
fraud." 
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Plaintiff's attempt to recover compensatory and punitive damages 
from the Committee must therefore fail because such a claim is 
barred by the express terms of the Plan which plaintiff seeks to 


enforce. 


22. Second, this action must be dismissed as to the 
Committee for Jack of personal jurisdiction and for insufficiency 
of process and of service of process, pursuant to Rule 12(b)(2), 
(4) and (5) of the Federal Rules of Civil Procedure. The Com- 
mittee is neither a corporation, nor a partnership, nor any other 
recognized legal entity, but is, rather, an unincorporated asso- 
ciation. Counsel for the Committee informs me that pursuant to 
Rule 17(b) of the Federal Rules of Civil Procedure the capacity 
of an unincorporated association to sue or be sued in Federal 
Court is determined by the laws of the state in which the Dis- 
trict Court is held. Under the law of New York, an wuincorporated 
association cannot be sued in its collective name. Under New York 
common law, it could be brought into an action only by naming in 
the caption and serving with process each and every one of its 
members. Section 13 of the New York General Associations Law, in 
order to simplify the procedure for suing such an entity, has 
provided a simpler method of service. It permits suit against 
ean unincorporated association by naming and serving its president, 
treasurer or equivalent officer. However, even under Section 13, 
an unincorporated association cannot be sued in its collective 
name, as plaintiff has here attempted. Section 13 provides, in 


material part: 
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"An action or special proceeding may be 
maintained, against the president or treasurer 
of such an association, to recover any property, 
or upon any cause of action, for or upon wnich 
the plaintiff may maintain such an action or 
Special proceeding, against all the associates, 
by reason of their interest or ownership, or 
claim of ownership therein, either jointly or 
in common, or their liability therefor, either 
jointly or severally. Any partnership, or other 
company of persons, which has a pvesident or 
treasurer, is deemed an association within the 
mea.uing of this section.” 

23. In suing and serving the Committee, therefore, 
plaintiff has failed in two distinct respects to comply with New 
York law as to the cepacity of the Committee to be sued. First, 
as the summons and complaint indicate on their face, tne Com- 
mittee is sued here in its collective name. Second, the service | 
of process attempted on the Committee does not accord either 
with New York common law or with Section 13. The United States ’ 
Marshal's certificate and return on service of process filed in 
this action (a copy of which is annexed hereto as Exhibit E), 
indicates service was made on the Comnittee by delivering a copy 
of the summons and complaint to Clarke Adams in Hamilton, Ohio. 
Although Mr. Adams was chairman of the Committee at certain 
times prior to and during 1969, since that time he has not been 
an officer of the Comnittee but only one of its several members. 
Plaintiff has therefore failed to serve either each and every 
member in accordance with New York common law, or the chairman 


of ithe Cummittee, in a¢cordance with Section 13 of the New York 


General Associations Law, 
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24, In fact, this precise question -- whether service 


on Mr. Adams is sufficient to give jurisdiction over the Com- 
mittee under New York law -- was decided within the last month 
by Mr. Justice Jacob Markowitz, in the case of English v. U. S. 
Plywood-Champion Papers, Inc. in the Supreme Court of the State 
of New York, County of New York (Index No. 5572/1971). In that 
case the plaintiff sought to bring the Committee in as an addi- 
tional party defendant by adding its cilective name to the 
caption and serving Mr. Adams with process on behalf of the Com- 
mittee, as plaintiff here has done. Granting the Committee's 
motion to dismiss for lack of personal jurisdiction, Justice 
Merkowitz held that since Mr. Adams was no longer chairman of 
the Committee when served and since plaintiff did not even at- 
tempt to serve pursuant to common law, jurisdiction has not been 
obtained either under Section 13 or under common law. In his 
Decision, reported at p. 17, col. 1 of the May 14, 1974 New York 
Law Journal (a copy of this Decision is annexed hereto as Ex- 
hibit F), Justice Markowitz said: 

"Motion by defendant, the Committee, Retire- 

ment Income Plan for Salaried Employees of 

certain subsidiaries of U. S. Plywood-Cham- 

pion Papers, Inc., to dismiss for lack of 

personal jurisdiction is granted. Admittedly 

the person served with the summons and com- 

plaint on behalf of the movant was no longer 

the chairman of the Committee or any other 

officer of it when served. Pursuant to sec- 

tion 13 of the General Associations Law, 

which is applicable since the Committee falls 

within the classification therein of unincor- 

porated associations, partnerships, or other 


company of persons, service has to be upon 
an officer, i.e., president or treasurer, or 
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the equivalent. Since jurisdiction has not 
been attained in accordance therewith, there 
is no jurisdiction. Plaintiff admits it did 
not attempt to serve the Committee pursuan. 
to the common law, so no jurisdiction was ac-~ 
quired in this manner. 

25. Plaintiff's purported service of process on the 
Committee is, therefore, fatally defective and inoperative as a 
matter of law to give this Court jurisdiction over the person of 
the Committee. The Committee cannot be joined as a party de- 
fendant to this action by simply including its name in the can- 
tion. The Committee cannot in fact be sued in its own name, 


and it cannot be served through Mr. Adams, who is not its present 


chairman. 


As to the unfounded claim 
for punitive damages. 

26. Plaintiff's second cause of action seeks a total 
of $785,000 in punitive damages in varying amounts from the vari- 
ous defendants. I am informed by counsel that such a claim has 
no place under the law of New York as interpreted by the courts, 
both state and federal, in en action grounded essentially in 
contrect. The accompanying memorandun of law demonstrates that 
uncer the law of New York, punitive damages are limited to cases 
involving grossly wanton acts of high moral culpability, aimed at 
the public generally, in which punitive damages are necessary to | 
induce suit to right wrongs which otherwise would not be vindi-: 


cated. This is hardly such a case. Irrespective of the motive 


for the breach, a breach of contract is not a case for punitive 
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damages. For this reason, plaintiff's claim for a total of 


$785,000 in punitive damages must be dismissed for failure to 
state a claim upon which relief can be granted. 

THE ALTERNATIVE MOTION FOR 

A MORE DEFINITE STATEMENT 

27. Paragraphs 26 through 29 of the complaint interlard 

several theories of recovery. They contain at least three 
claimed grievances: that the defendants conspired to drive 
plaintiff from the paper b' tness and to terminate his pension 
rights (Ex. D, para. 26); that the defendants conspired to wrong- 
fully withho]d or misappropriate funds allegedly belonging to or 
set aside for plaintiff (id.); and that the Committee's termina- 
tion of plaintiff's pension rights was discriminatory in that 
the pension rights of other alleged but unspecifiea employees 


were not terminated (Ex. D, para. 27, 28 and 29). 


28. As the complaint stands, each defendant is left 
to guess at his peril as t what the alleged wrong actually is, 
what said defendant's role was in the wrong, and what the basis 
in fact, if any, is for the wrong. low and when defendants 
sought to drive plaintiff from the paper business is not speci- 
fied, nor is the motive for doing so stated. Moreover, no 
specifics are given with respect to the alleged discrimination. 
The complaint does not even contein a pro forma allegation to” 
the effect that the unspecified enployees whose pension rights 
were not terminated were similarly situated to plantiff, an al- 


— $ 
legation essential to any claim of discrimination. | 
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29. The complaint is therefore so vague and ambiguous, 
so improperly structured, that it generates confusion and uncer-_ 
tainty as to how many claims plaintiff actually intends to as- 
sert and it fails to apprise each of the defendants of the 
charges made against it. Although this pattern of guessing-game 
pleading is followed in the case of all the defendants, it is 
underscored in the case of the trustees, Chemical Bank and Fifth 
Third Bank. Plaintiff has embroiled these defendants in his 
vendetta against Champion on the sole basis of his own un- 
elaborated assertion that said defendants took "action in fur- 
therance" of the alleged scheme allegedly masterminded by 


! 


Champion. What 


'action" was taken by the banks plaintiff fails 


to specify. 


30. This lack of specificity in the complaint against 
the banks is all the more improper because so much of plain- 
tiff's claimed grievance against the banks and, for that matter, 
against the other defendants as well, hinges on the astounding 
assertion that Champion "is in complete control" of all the de- 
fe.dants. The fact thac plaintiff's entire thesis depends upon 
such @ ludicrous .ssertion is no excuse for keeping the under- 
lying fects a secret. If plaintiff is prepared to prove that 
two major banks and the Committee, which represents all Cham- 
pion‘s employees, have become operating divisions of Champion, 
then the Court and the defendants are entitled to have the fac- 


tual averments supporting plaintiff's contention spelled out. 
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31. Moreover, there is a further, independent ground 


why plaintiff must be required to amplify his pleading. As Il 


‘have indicated (paras. 3-5; supra), this is not plaintiff's first 


lawsuit against Champion. In his previous suit in the New York 


courts, in which a judgment of dismissal was entered, the court 


held that plaintiff had no claim against Champion either in 


contract or in fraud. AS plaintiff supplies the details of his 
claim in this Court, it may appear that the prior state action 


will be an absolute bar to tnis action by reason of res judicata. 


22. For these reasons, if this action is to continue, 


amplification of the complaint is an absolute necessity to the 
intelligent formulation of factual issues and defenses. Accord- 
ingly, I respectfully urge the Court alternatively to direct 
plaintiff to provide a more definite statement of his claim. 


Plaintiff should be required to separately state each claim for 


relicf together with a plain and concise statement of the facts 


supporting each alleged claim. 
CONCLUSION 


Ht 33. For all the foregoing reasons, and for the reasons 
set forth in the accompanying memorandum of law, I respectfully 
urge the urt to grant defendants! motions for an order dis- 


missing eaci: Count in plaintiff's complaint or, in the alter- 


native, granting defendants a more definite statement of the 


claims asserted against them. 
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UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, 
VERIFIED COMPLAINT 
-against- 


CHAMPION INTERNATIONAL CORPORATION; 
NATIONWIDE PAPERS INCORPORATED; and 
CHEMICAL BANK NEW YORK TRUST COMPANY; 
HE FIFTH THIRD BANK,. and the 
COMMITTEE, as Administrator of the 
Retirement Income Plan for Salaried 
Employees of Certain Subsidiaries of \ 
CHAMPION INTERNATIONAL CORPORATION, 
Defendants. ‘ 


Saba. cea) esl pepe Gh tie ver eer vee Se: ee ey eas ae) Cee! alan oy ee OE | 
Plaintiff complaining of the defendants by his 


attorneys, RUBIN, BOBROW, \GATSTON & SCHEFFLER, alleges as 


~ 
~ 


follows: m~ 
COUNT I 
AS AND FOR A FIRST CAUSE OF ACTION 


1. Plaintiff is a citizen of the United States and 


a resident of 109 Manhattan Avenue, Union City, in the State of 


New Jersey. 


2. At all times here ifter mentioned, and upon infor- 
mation and belief, the defendant, CHAMPION INTERNATIONAL 


CORPORATION, referred to hereinafter as “Champion", was and still 
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is a@ corporation organized under the laws cf the State of New 


York with an office and principal place of business in the City 
and County of New York. 
3. At all times hereinafter mentioned and upon infor- 


mation and belief, the defendant, NATIONWIDE PAPERS INCORPORATED, 


hereinafter referred to as "Nationwide", ts an Ohio corporation 
Guly authorized to do business in the State of New York with an 
office and principal place of business in the County of New York. 

4. At all times hereinafter mentioned and upon infor- 
mation and belief, the defendant, CHEMICAL BANK NEW YORK TRUST 
COMPANY, hereinafter referred to as “Chemical Bank", is a New 
York corporation with an office and principal place of business 
in the County of New York and is a Trustee of the Retirement 
Income Plan for Salaried Employees of Certain Subsidiaries of 
Champion International Corporation, hereinafter referred to as 
the "Plan". 

5. At all times hereinafter mentioned and upon informa- 
tion and belief, the defendant, THE FIRST THIRD BANK, was and 
still is a Trustee of the Plan and a foreign corporation. which 
administered the trust funds of the Plan located in the State 
of New York and which has an office and principal place of busi- 


ness in Cincinnati, Ohio. 
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6. At all times hereinafter mentioned and upon infor- 
mation and belief the defendant, the COMMITTEE as Administrator 


of the Plan, referred to herein as the “Committee", is a group of 


pone designated from time to time to act in such capacity 


| by Champion under the terms of the Plan and who as a group carry | 


on within the State of New York for cmployees of Champion employed! 


in the State of New York the duties and obligations bestowed upon | 


them and assumed by them under Che terms of the Plan. 

| 7. On or abovt November l, 1954, plaintiff was 

| ae in the State of New York by The Whitaker Paper Company 
| (rimitaxer") and continuously thereafter was an employee of 

| Whitaker and its successors in the State of New York, County of 


" wew York, to and until May 15, 1969. 
| 8. At the time of plaintiff*s employment with Whiteker 


2 there was existing for the benefit of the employees of Whitaker 
The Whikeekex Paper Company Pension Trust, established December 30 
| 1942, as «mended. 

9. As a result of plaintiff*s employment by Whitaker, 
plaintiff became entitled to certain benefits under the terms anc; 
conditions of said pension trust. 

‘10. Upon Ladoteaticn kek dediet, on or about July l, 


1957, Whitaker amended the aforesaid pension trust for the bene fife 


of its employees, which pension trust was thereafter known as sie 
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Whitaker Paper Company's Employees Retirement Plan (hereinafter | 
called “The Whitaker Plan"). +2 

11. Upon information and belief, on or about April 30, 
1963, Whitaker wes merged into Carpenter Paper Company, an Ohio | 
corporation, thereafter known as Nationwide. | 

12. Upon information and belief, as a result of said 
merger, The Whitaker Plan was amended on or about April 29, ae 

| 
to provide for continued benefits to the employees of Nationwide | 
dacanente employed by Whitaker. 

13. Upon information and belief, Nationwide became anc | 
still is a subsidiary of Champion. | 
14. Upon information and belief, as a result of 

various mergers and acquisitions, The Whitaker Plan, effective 
as of July 1, 1965, was merged into and became part of the Plan. 

15. On or about May 15, 1969, plaintiff resigned from 
Nationwide and commenced employment with Ris Paper Company, Inc., 
referred to hereinafter as "Ris". 

16. On or about July ll, 1969, the Committee notified 
plaintiff that his employment with Ris requires or involves on 
plaintiff's part the disclosure or use of knowledge or informa- 
tion gained in the course of his employment with Nationwide and 


that therefore plaintiff's retirement benefits under the Plan | 
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———_-____________.__________ as 


| 


would be cancelled or terminate”, in accordance with the provision: 
of Section 15.8 of the Plan, if plaintiff did not cease such 
employment or establish to the reasonable satisfaction of the 
Committee that the disclosure or use of knowledge or information 
gained in the course of his former employment with Nationwide 

is not required or involved in his present employment with Ris. 

17. In response to the aforesaid notice from the 

Committee, the plaintiff offered by letter dated September 2, 


1969, to establish to the reasonable satisfaction of the Committcs 


that his employment with Ris does not involve the disciosure or 


the use of knowledge or information gained in the course of his 


employment with Nationwide or any other subsidiary or predecesso! 
company. ‘ 


18. By said lettcr of September 2, 1969, plaintiff | 


also notified the Committee that its determination with respect | 


‘to his employment by Ris was not consistent with respect to its 


determination in regard to other former employees of Champion 


| 
| 
and its subsidiaries, whose benefits under the Plan were not 
terminated under similar circumstances. 
19. ery letter dated February 27, 1970, from the Com- 
mittee to plaintiff, the Committee rejected plaintiff's position | 
set forth in his letter of September 2, 1969 


20. By letter dated May 18, 1970, from the plaintiff 
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to the Committee, plaintiff rejected the committee's determina- 
tion. 

21. By letter dated June 16, 1970, from the Comittee 
to the plaintiff, the committee notified plaintiff of the 
termination in accordance with Section 15.8 of the Plan of the 
plaintiff*s retirement benefits otherwise available to him at | 
his retirement date under the Plan. 

22. By letter dated June 29, 1970, from the Committee 
to the plaintiff, the Committee forwarded to plaintiff the check 
of THE FIFTH THIRD BANK, in the amount of $1,099.79, as a refund 
of his contributions to the Plan with interest to such date, 

23. By letter dated July 21, 1970, from the plaintiff 
to the Committee, plaintiff returned the check to the Committce 
and rejected the determination of the Committee with respect to 
his benefits under the Plan. 

24. Upon information and belicf, Champion is in com- 
plete control of all the defendants herein nau all its sub- 
sidiarics. 

25. Upon information and belief, Champion has full 
control’ and discretion to appoint and replace the Trustees of 
the Plan and to allocate from time to time the proportion of the 


assets to be held in trust by them under the Plan. 


. 
ee —————— 
Ee 
——_._--_____-_-__—_______—____——_—________. 


26. Upon information and belief, all the defendants 


ne 
—aE eel 
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| Mave acted i: neert, under the direction of Champion, to force 


plaintiff out .= the paper industry, and to withhold from him, 


ee 


and thereby retain within the assets held by the Trustees, the 
monies and benefits to which he is entitled. 
27. The Committee's aforesaid determination was 


erroneous and was arbitrarily and caprcisously made and was made 


either without knowledge of the facts or in disregard thereof. 
H . _28. The Committee's aforesaid determination was in 
| violation of Section 5.5 of the Plan that requires the Committee 


“Yn making any such determination, or enforcing any rule or 


| 
| 
| 
regulation adopted by the Committee, the Committee shall pursue | 
uniform policies applicable to all employees similarly situated | 
and shall not discriminate in favor of any employee or group of | 
employees." 


29. The Committee's aforesaid determination violated 


tion and belicf, other former employees of Champion or its sub- 


Section 5.5 of the Plan in view of the fact that, upon informa- | 
sidiaries or predecessor companies, who have been subsequently | 


: employed by other companies similar to Ris, have not been depriv¢e 


t 
| 
} of their benefits undcr the Plan. 
| : ee ke a? | 
30. Upon information and belief, the Trustees have 
' 
wronefully, illegally, and without cause, violated and breached 


| 
33< | 
i ; 
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the provisions of the Plan by complying, without objection, with 


the Committee's purported cancellation and termination of 
plaintiff's vésted rights and interest in the Plan and taking 
action toward such end. 


31. Upon information and belief, Chemical Bank and 


———————==— ened 


The Fifth Third Bank as Trustees under the Plan have breached 


the terns and conditions of the Plan by agreeing to the wrongful 


termination of plaintiff's participation in the Plan by the 
Committee and by taking action in furtherance of such termina- 


tion as aforesaid. 


rights and benefits under the Plan and the plaintiff's rights 


and benefits under a so-called Health Care Plan, a so-called 


Disability Income Plan nd a so-called Death Benefit Plan, all 


| 

\ 
32. As a result of the foregoing, the plaintiff's 
of which are a part of the so-called Benefit Plans of Champion | 
| 


~ 


mp 


| and its subsidiaries, of which the Plan is a part, have been 
| prejudiced and impaired. 

and conditions of the Plan on his part to be performed, except 
to the extent that performance has been rendered impossible by 
the acts and conduct of the defendants. 


33. Plaintiff has duly performed all of the terms 
; 34. As a result of the aforesaid outright, illegal 


{ 
' 
| 
| 
| 


as 


| and wrongful violation and breach of the provisions of the Plan 


| 

by the defendants, plaistiff has been damaged and will be | 
deprived of the retirement benefits to which he is entitled as al 

| full Participant with a vested interest in the Plan, as | | 


4 . ° . . . 1 
‘aforesaid, having upon information and belief, a present value of 


due to him as an employce and as a Participant in the Plan, under; 


$50,000., and has been deprived of the other benefits which were 


the Health Care Plen, Disability Income Plan, Death Benefit Plan 


and all other similar plans and benefits available to the Parti- 
cipants of the Plan in the additional amount, upon information 


and belief, of $50,000. 


COUNT_IT 
AS AND FOR A SECOND C/.USE OF ACTION 

35. Plaintiff repeats and reiterates each and every 
allegation set forth in Paragraphs 1 through 24 inclusive 
hereof and makes same a part hereof with the same force and 
effect as if set forth at length herein. " 

36. Upon information and belief, the defendants, 
Champion and Nationwide, by their agents end employees, did 
deliberately and without cause or justification induce the 
defendant Committee wrongfully to terminate wheinkdstta. guatieds 


| pation in the Plan, as aforesaid. 
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37. Upon information and belief, the acts and conduct 
of the defendants, and more particularly the determination by the 
Committee to cancel plaintiff's retirement benefits, and the 
inducement by Champion and Nationwice of the Committee to take 
such action were calculated and intended by the said defendants 
acting in concert to prevent the plaintiff from engaging in the 
only occupation in which he has been engaged during most of his 
adult life; and, by reason of the foregoing, the plaintiff claims 
the right to punitive damages from the defendants, 

38. Upon information and belief, defendants did and 
continue to engage in a complicity, acting under the aegis of 
Champion, to discriminate among Participants in the Plan having 


vested interests therein and, when deemed desirable to defendants. 


claiming that they must either continue to work at the will of 
Champion or its respective subsidiaries or find a position out- 
side the paper industry, under penalty of their participation in 
the Plan being "cancelled". 
‘ 
39. Upon information and belief, each Trustee has a 


conflict of interest in accepting in trust, as a fiduciary, its 


allocation by Champion of its proportion of the assets available 


to prevent such Participants from asserting their rights by 


under the Plan, but subject to the control of and by Campion, or 


on its behalf, irrespective of the provisions of the Plan by 


which each Trustee is legally bound. 


40. Upon information and belief, the Committee followed 
orders through the chain of command fra: the President of each 


Committee member's respective subsidiary of, ad controlled by, 


Champion; and Nationwide actively carried out the discrimination 
and wrongdoing against plaintiff. 

41. As a result of the foregoing, plaintiff is entitled} 
to and demands exemplary damages from all of the defendants as 


hereinafter set forth. 
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WHEREFORE, plaintiff demands judgment as follows: 


ie In the sum of 100,000. for th wrongful loss of 


the benefits due to plaintiff under the terms and conditions 
k 


| of the Plan, and that the Court: 

(a) Determine that the Committee by terminating 

plaintiff's benefits under the Plan violated the terms and | 
P conditions of the Plan and that such action should be rescinded | 
* 

and of no further force and effect. 

'(b) Enjoin Champion and Nationwide from inter- 
fering or otherwise influencing the determination of the Com- 
mittee as Administrator of the Plan with respect to the benefits | 
due to the plaintiff under the Plan. | 
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Plan and direct them to hold and maintain the necessary assets 
under the terms and conditions of the Plan for the benefit of 
plaintiff and to pay out to plaintiff, when and as due, the 
benefits to which plaintiff is entitled under the terms and con- 
ditions of the Plan. 

(da) Direct the Committee to take whatever action 
, to reinstate pluintiff as a Participant in the 


may be necessary 


| 
| 
| Plan, entitled to all of the benefits vested in him as a Partici 
| 
| pant as of the termination of his employment with Nationwide on 
May 15, 1969. 
(e) Enjoin and restrain Champion and Nationwice 


) 
(c) Enjoin the Trustees from taking any action 
to carry out the termination of plaintiff's benefits uncer the 
from interfering in any way with the benefits due to plaintiff 


| under the Plan and direct said defendants to take al) 

| 

| . 

| action necessary to guarantee te slaintif£ all of the rights 
| i ; I j 


ee SS 


| and benefits which were duc 
| 


to nim, & an « nployee, as a fart 
} ' 
| pant in t} Plan under the Wealth Care Plan, Disability I: 
| 
| 
3 . r P ! 
py e Plan, Death Renefit Plan and ail other similar plans and } nefits; 
aoa e 
’ f 
~ | = ps . . 
~4 available to the Participants of the Plan. 
4 
AND that the Court: 
z. Award exemplary damages in favor of the plaintiff | 
f 
/ 


JI i and against the defendants, as follows: 


(a) $10,000. from Chemical Bank as a fiduciary, 

(b) $10,000. from The Fifth Third Bank as a 

fiduciary, 

(c) $ 5,000. from the Committee as Administrator 
of the Plan, 


(a) $10,000. from Nationwide as an active member 


| 
| 
| 
| 
| 
of e complicity in trying to: force | 
plaintiff out of the paper industry, | 
plaintiff's only aia during 
his adult life, 
(c) $750,000. from Champion as exempJ]ary damages 


_, but in an amount deemed to be punitive 


in view of its financial position. 


3, Grant to plaintiff such other and further relief 


AND that the Court: 
as may be proper, together with the costs and dis!.ursements of 


this ‘action, including a fair and reasonable amount for ccunse] 
fees and other lawful expenses in connection with the prosecution 


of this action. 
RUBIN, RBOBROW, said 3 & SCHEFFLER 
thr, 52 
By: : S- WS = 7 AG a —_ 
WALTER A, BORROW 
_ Attorneys for Plaintiff 
Office and pP.c. Acdress: 
27). North Avenue, 
New Rochelle, N. Y. 10801 
Tel.: (914) 632-5050 
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NOTICE OF MOTION 
ir-ainst - : TO DISMISS AMENDED 
COMPLAINT 


CHAMPION INTERNATIONAL CORPORATION; : 
E RS d 7TH Civ. 828 
5 ‘ (Judge MacMahon) 
Defendants. 
aaa ete «tei Seach aan aa Sina ta aah ale a a a NS ai? 
PLEASE TAKE NOTICE that upon the annex qd affidavit of 


Jean Lucas, sworn to September 20, 1974, and the exhibits annexed 
thereto, defendants Champion In ernationai Corporation, Nationwia 
Paper Incorporated (whi: ceased to exist on or about January 1, 
1970), ical Bank New York ust Company, Fifth Third Bank and 
The Committee, Retirement Income Plan for 1laried Employees of 
Certain Subsidiaries of Champion International Corporation ("Plan"), 


will move this Court at Room 5 8 of the United States Court House, 
ho Centre Street, New York, New York, on October ll, 1974, at 


2:15 P.M for an order, pursu:int to Rule 12(b)(6) of the Federal 
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Trust Fund <« s« % Plain- 


contributions to the 


enjoy the Plan's benefits and at the same time 


ss terms and conditions. This action must 
sed for failure to state a claim against 


Champion and Nationwide upon which relief can be granted; 

(2) as to Chemical Bank New York Trust Company and Fifth 
Third Bank for failure to stute a claim upon which relief can be 
granted on the ground that under the Plan their functions are 
purely ministerial, i.e. the receipt and disbursement of funds at 


4 - 
i0n 


the direct 


of the 
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ce 
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Committee which administers the Plan, and 


claim to be entitled presently to receive 


pla if n pi 
any benefits under the Plan, plaintiff cannot and has not speci- 
fied any act by said defendants which has eaused or could cause 
him injury; an 

(3) as to the Committee, Retirement Income Plan for 
Salaried Employees of Certain Subsidiaries of Champion Interna- 
tional Corporation ("C ittee") fi failure to state a claim upon 
which r of I rranted on the ground that any claim for re- 
lief against 3 defendant is interdicted by the express terms 
of the Plan under which plaintiff's claim is asserted and whose 
provisions plaintiff eks to enforce. Since plaintiff cannot 
seek enforcement of his rights under the Plan while ignoring its 
other terms ar conditi s, this action must be dismissed for 
failure to state a claim inst the Commitvce upon which relief 
can be granted; 
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C. 
complaint as to all defendants for 
which relief can be granted on the 


punitive damages are not available 


defendants 


plaint; and 


D. Granting defendant 


and further relief as the Court ma 
Dated New York, New York 
September 20, 1974 


Tee RUBIN, BOBROW AGATSTON 
& SCHEFFLER 
Attorneys for Plaintiff 
271 North Avenue 
New Rochelle, New Yor! 10801 
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e of the Americas 
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Plaintiff, : 


- against - : AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS 


: AMENDED COMPLAINT 


CHAMPION ] 


NATION! 


ALLUING 


CHEMICAL W = 74 Civ. 828 
(Judge MacMahon) 
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aomaAmMmYD SD NEW VoRY 
STATE OF NEW YORK 


c 
wDeer 
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COUNTY OF NEW YORK 


DAN TIICAS } ae a 7 ™ at “ Back ae — oe aves 
JEAN LUCAS, being duly sworn, deposes anda says: 


1. Iam Assistant Secretary of Champion International 
Corporation ("Champion"), one of the defendants in this action. 
I have personal knowledge of the matters set forth herein. This 
affidavit is respectfully submitted in support of the rotions of 
all the defendants for an order pursuant to Rule 12(b)(6) .‘ the 


1 


Federal Rules of Civil Procedure, dismissing each of the two 
counts in plaintiff's complaint as against all defendants for 


failure to state a claim upon which relief can be granted and for 


such other and further relief as the Court may deem just and 
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gation against 
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ve vears ago 
oll po ed. — Dana 


2. This action is but the latest foray by plaintiff, 
James W. Herendeen, into litigation against Champion Internationa 
Corporation and any of its subsidiaries, officers, employees and 
associates that Mr. Herendeen can entrap Dy his conclusory and 
often unbelievabl: allegations. Thi Court is but the latest 
forum to be plagued by Mr. Herendeen's erusade of annoyance anda 

And the instant amended complaint is but the latest 
revised version of plaintiff's alleged grievance, which, despite 
repeated and bewildering shifts in theory, plaintiff has been 
unable to reduce to any legally cognizable claim for relief in 
court, state or federal. 

Le Plaintiff is a former empioyee of Champion. He had 
been a paper salesman for Nationwide Papers Incorporated ("Nati 
wide")*® for several years when, in 1969, he voluntarily submitted 
his resignation. Thereaft , imag ne himself somehow to be 
aggrieved by his own voluntary disa sociation from Champion, Mr. 
Herendeen launched a cru ie up and down U! courts of New Yorl 
State seeking rearess against not only im; , but several of 
its officers and employees, including Ch n's Chairman of the 


* Nationwide ceased to 
Its business 1s presently a 
eessor in interest to Nati 
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Board, claiming that he had been promised an employment contract. 
In his complaint in the Supreme Court of the State of New York, 
County of New York (a copy of which is annexed hereto as Exhibit 
A), Mr. Herendeen was not even able to specify such basic terms of 
the alleged contract as the salary he was supposed to receive and 
the duration of his employment under the alleged contract. In the 
state court, Mr. Herendeen sought damages of $275,000 -- $200,000 
of which was characterized as "commissions and earnings in the 
commercial paper business" and the remaining $75,000 as "the 


benefits of pension and health plans of Champion" (Ex. A, pra. 


jvidual defendants moved in the 


OQ. 


state court to dismiss the complaint for failure to state a cause 
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of action. That motion was granted by Mr. Justice Jacob Markowitz 
Navamt y 20 1072 Tr $a Tarictio ae, . ~ f° ni ine 4 nO } 
on November 30, 1972. In his Decision (a copy of which is annexed 
+ + vw 7 + 7 
heretc s Exhibit B), Mr. Justice Marxow1 held 
tir I « + 
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he was promi false h tt promise may 
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have been) that a wr en ement would be 
entered into in Tt! FUGRTS: & « & 


{ tl i111 enter into 
such an arreement, false or not false, are not 
actionable, whether the cause of act ion is 
pleaded in fraud or in contract .. .- (cita- 


Ln a A 
tions omitted). 


Pursuant to Mr. Justice Markowitz's Decision, judgment was entered 


dismissing plaintiff's state action on June 12, 1973. On appeal 
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to the Appellate Division, First Depa 


was unanimously affirmed on May Si Goa ! 


July 3, 1973, the New York Court of Ap 


uu 


motion for leave to appeal to that Co 


5. Stymied on all levels i 
by a judgment holding that he has no 


contract or in fraud against Champion 


n the state courts 


than five years after his voluntary res] 


the alleged wrongful cancellation of his benefits under the 
sion plan in which Champion's employees participate. Even tr 
claim, however, is no stranger to litigation. It was also i 
in ‘he state court complaint whoss lismissal the highest cour 
New York refused to upset. The $75,000 in jJamages which Mr. 
Herendeen claimed in the state court as "the benefits of per 
and health plans of Champion" (Ex. A, para. 22) have here bee 
ballooned to a total of $885,000 in compensatory and punitiv 
ages, claimed to « jue fre th riou lefendant 1amed in 


The Retirement Income Plan for 
Salaried Employees of Certain 
q no n4 23 . ¢ Thomninr Tnte ’ 
Subsidiaries of Champion inter- 
national Cory} t n. 

6. This action therefore i 


plan called, in 1969, the "Retirement 
Employees of Certain Subsidiaries of 


! 


Inc." (hereafter referred to as the n 


Income Plan"). The Plan was establis 
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known as the "Retirement Income Plan for Salaried Employees of 
Certain Subsidiaries of Champion Papers Inc." (a true copy of the 
Plan is annexed hereto as Exhibit C, together with copies of all 


~nA ante nm £1 an 
amendments to the Plan). 


7. The Plan provides for the payment of benefits to 
eligible retired empl._yees of companies participating in the 
Plan from funds placed by the companies in trust with trustees. % 
Eligible employees may, if they wish, elect to make contributions 
to the Plan as well, thereby increasing the benefits they may 
receive upon retirement (Retirement Income Plan §§ 4 and 7; Ex. C, 
pages 6-8, 9-13). If an employee has made voluntary contributions 
e to receive benefits upon retirement, the amount 


So ry +} S$nna fe mpPpneac him -t ~¥ tnto " moayY 
of his contributions is returned to him with interest (Retirement 
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Oo. The Plan is administered by defendant, the “ommittee. 
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Under the Plan, the Committee is authorized to determine an 
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question ar in th istration, interpretation and appli- 


cation of the Plan, including the eligibility of retired employees 


to receive benefits under the Plan (Retirement Income Plan S 22k 
Ex. C, page 18). The Plan provides that a determination by the 
Committee within the scope of its authority is conclusive and 
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binding on all persons concerned (Retirement Income Plan, 9 ED 
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‘ The funds contributed by employees and by pertici- 


ating companies constitute under the Plan a "Trust Fund," which 
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12. If the employee's new employment does not require 
or involve the disclosure or use of information gained in the 
course of his prior employment with a participating company, the 
employee continues to be eligible to receive his retirement bene- 
fits. If the Committee, however, determines that his new employ- 


ment does require or involve the disclosure or use of such infor- 


a+ ™r uw 7 ve yy a y4 le , ae ana + 
mation, the employee will not be eligible for benefits unless he 


require or involve the disclosure or use of such information. The 


burden of proof under § 15.8 is placed upon the employee. The em- 
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ployee may, of course, instead choose to receive the payment, wit 
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interest, cf all the contributions he has made to the Plan. 
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(Retirement Inecc Plan, §§ 15.8 and 18.3; Ex. C, pages 21-22 and 
¢ 
28.) 
! 
mrt ¢ mee NTRECTT " + am 
I C PS. 0 STION {AT 
DTATNTTRE erRy : TTT AWN 
WALLIN J OL ¥) ‘ duis S14N 
canes | Neate & Weare 
AMDBNUE, \ iri Wd 
. 5 4 } oe | :] > a 4 + + 4 ‘ wt lai +41 
13. In his original complaint in this Court, plaintill 
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charged that his benefits under the Plan had been wrongfully ter- 
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dants, for re ; unc ron the face of the pleading, partici- 
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pated (a copy f the original complaint in this action is annexed 


hereto as Exhibit D). The facts out of which plaintiff deduced 


the existence of this alleged conspiracy may be simply stated. 
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hat he had ceased his em- 
nployment does not require or in- 
ormation gained in the course of 
Accordingly, on June 29, 1970, 


plaintiff's benefits under the 


Plan and shortly thereafter sent plaintiff a check covering his 
contributions to the Plan plus interest (Ex. D, paras. 21 and 22). 
Plaintiff refused to accept the check and returned it uncashed to 


the Committee (Ex. D, para. 23). 


17. The original complaint concluded with a series of 
conclusory accusations, unfounded in fact or logic, levelled 
against the various defendants individually and collectively. 
Flements of conspiracy and breach of fiduciary obligations were 
interwoven in the pleading without an iota of factual basis for 
such charges. The defendants were alleged to have acted in con- 
cert to force plaintiff out of the paper business, to terminate 
his pension rights and to wrongfully withhold or misappropriate 
funds allegedly belonging to or set aside for plaintiff. How and 


when defendants sought to drive plaintiff from the paper business 


was not specified, nor was the motive for doing so stated. This 
fac ial gap is especially noteworthy in view of plaintiff's incon- 
sistent admission in the complaint that he resigned -- volun- 
tarily -- his positi< with Nationwide (Ex. D, para. 15) fi fur- 
ther argument was suggested to the ef fect that plaintiff wa jis- 


criminated against in that other employees who left Champion wer 


. 


not similarly deprived of their benefits. Yet no specifics of 


this alleged discrimination were offered. 


18. On July 12, 1974, defendants moved to dismiss the 
original complaint or in the alternative, for a more definite 
statement thereof. The substantive basis for the motion to dis- 


miss was twofold: (a) specific provisions of the Plan itself bar 


any recovery by plaintiff from any of the defendants, and (b) punti- 


tive damages are not unavailable as a matter of law by reason of 


the facts set forti in the complaint. The alternate motion for a 

“more definite statement pointed out that from the pleading it was 
impossible to determine what the factual basis was for plaintiff's 
ehurges of fraud, couispiracy and discriminatory treatment. On 
July 18, 1974, the Court entered a Memorandum Endorsement, grant- 
ing defendea. ' »otion for a more definite statement and directing 


plaintiff to serve and file an amended complaint 


‘correcting the defects complained of and 
alleging the details desired by the defen- 
dants" 


(a copy of the Court's Endorsement is annexed hereto as Exhibit E). 


The Court denied defendants! motion to dismiss with leave to renew 


following service of an amended complaint. 


THE AMENDED COMPLAINT FAILS 
TO STATE A CLAIM UPON WHICH 


RELIEF CAN BE GRANTED 


19. The amended complaint is a virtual carbon copy of 
pla‘ntiff's original complaint (a copy of the amended complaint is 


annexed hereto as Exhibit F). Like the original complaint, it 


levels charges of fraud and conspiracy, without setting forth an 


» 


4ota of factual support for ny of them. Like the original com- 
plaint, it fails to disclose the motive for the alleged conspiracy 


to drive plaintiff out of the paper business. Like the original 
complaint, it balloons damages, which in the state court plaintiff 
had claimed to be $75,000 for loss of his pension rights, to a 
total of $885,000 in compensatory and punitive damages. But most 


significant of all, like the original complaint, the amended com- 


» plaint fdils to overcome the threshold obstacle which was the basis 


/of defendants' original motion to dismiss: plaintiff's claims for 


‘damages are barred by specific provisions of the very Plan whose 


| provisions he seeks to enforce. This fatal defect, which has not 


“ been -- and can never be -- cured, requires dismissal of this ac- 


tion. Before addressing myself to this fundamental impediment 

which was the basis of defendanis' previous motion to dismiss, I 
shall dispose of plaintiff's only apparent effort at “correcting 
the defects" of the original complaint and "alleging the details" 


missing therefrom. 


Plaintiff has failed, as a matter of 

law, to set forth a claim of discrimi- 
nation upon which relief can be granted. 
Moreover, plaintiff's discrimination 
claim is without factual basis in that 
the situation of each employee alleged 

to have been treated more favorably 

under the Plan then plaintiff was materi- 
ally different from plaintiff's situation 
when his rights under the Plan were ter- 
minated. _ 


20. Waffling from theory to theory, plaintiff has at 
various times propounded fraud, conspiracy, discrimination and 
gross negligence, among others, as the basis for the relief he 
seeks in this Court. Yet in the original complaint and in his 
papers opposing dismissal of the original complaint, plaintiff was 
unable to come forth with a singie factual, non-conclusory aver- 
ment supporting any one of these theories. In this cor «.tion, 
the amended complaint differs in one respect from the cvtr*aal 
pleading. Although the bewildering array of lurid but unsupported 
theories has by no means been eliminated, plaintiff purpo~ts to 


identify the other employees involved in his nebulous discrimina- 
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tion claim. In paragraphs 20 through 24 of the amended complaint, 
plaintiff identifies five employees whose pension rights were not 

terminated by the Committee when they left Champion's employ. The 
different treatment afforded these employees is presumably the 


basis of plaintiff's claim that he is the victim of discrimination. 


21. Incontrovertible fact demonstrates that each of the 
five former employees specified in the amended complaint was in an 
‘entirely different situation vis-a-vis Champion from that of plain- 
tiff and that the different treatment afforded these five enumer- 
ated employees resulted not from invidious discrimination but from 
the consistent application by the Committee of ration2il and uni- 
form rules to all participants in the Plan. Plaintiff's stab at 

elaboration therefore serves the unintended useful purpose of 
demonstrating that the discrimination claim, like plaintiff's 


other conclusory allegations, is without any factual basis and is 


ra] 


insufficient as a matier of law, to state a claim for any relief 
> > 


in this Court. 


22. Pursuant to its rule-making authority under Section 
12.1 of the Plan, the Committee has followed a uniform practice 
of not enforcing the anti-competition strictures of Section 15.8 
of the Plan against any Champion employee whose departure from 
Champion is considered involuntary. Involuntary departure can 
come about, for example, where the employee reaches the company~ 
wide mandatory retirement age of sixty-five, or where the division 
in which the employee has worked is sold. On the other hand, where 
,an employee's departure is considered voluntary, as in the case of 
Mr. Herendeen, who voluntarily resigned on May 15, 1969, the Com- 


mittee's practice has been to enforce Section 15.8. 
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23. Incontrovertible evidence demonstrates that each of 
the five employees specified in paragraphs 20 through 24 of the 
amended complaint as the factual basis for plaintiff's discrimina- 
tion claim left Champion's employ under circumstances which were 
clearly involuntary. Consistent with the rules uniformly applied 
in such cases by the Committee, Section 15.8 was not invoked 
pereer these five employees. The indisputable facts surrounding 
the departures of these five employees, and which made Section 


15.8 inapplicable, are as follows. 


24. Prior to December 31, 1967, Nationwide's business 
consisted of two segments, a commercial printing paper business 
and a book publishing products business. As of December 3l, 1967, 
Nationwide sold its entire commercial printing paper business to 
Reinhold-Gould, Inc. ("Gould"), retaining for itself only the 
book publishing products business (a copy of the contract of sale 
between Gould and Nationwide is annexed hereto as Exhibit G). 
Pursuant to paragraphs 2 and 3 of the contract of sale, Nationwide 
retained four key employees, including plaintiff, who were the 
backbone of the book publishing products business. With respect 
to its remaining employees, Nationwide agreed to "give its best 
efforts to assure that all personnel involved in the commercial 
printing paper segment . . . shall remain with the commercial 


printing paper business purchased by Reinhold-Gould." 


ny 


25. li five of the employees specified in the amended 
complaint were employed in Nationwide's commercial printing paper 
segment. After sale of that business to Gould, four of the em- 

ployees, i.e. Benjamin F. Brown, Joseph Carpitano, Austin B. 


McKnight and Louis Grabow, became employees of Gould. Under these 
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circumstances, the Committee determined that invoking Section 
15.8 against these four employees would have been inappropriate 


and, indeed, contrary to the underlying purpose of Section 15.8. 


26. Several considerations entered into this determina- 
tion. First, since Nationwide had sold the business in which they 
were employed, their departure was clearly involuntary. Under 
such circumstances, the Committee's consistent and long-standing 
policy was not to invoke Section 15.8. Second, invoking Section 
15.8 would have been inconsistent with Nationwide's contractual 
obligation tc use its best efforts to assure that all personnel 
involved in the commercial printing paper segment continued as 
employees of Gould. Since Mr. Herendeen was retained by Nation- 
wide in its book publishing products business and since he was 
specifically excluded from the "best efforts" clause of the con- 
tract of sale (see contract of sale, Ex. G, para. 2), his situa- 
tion was the precise opposite of that of Messrs. Brown, Carpitano, 
McKnight and Grabow. Accordingly, the Committee's decision to 
invoke Section 15.8 in Mr. Herendeen's case when he voluntarily 
resigned on May 15, 1969, was entirely consistent with its action 


in the other cases. 


27. Further, the circumstances under which Messrs. 
Brown, Carpitano, McKnight and Grabow left Nationwide's employ 
made Section 15.8 inapplicable. Each of these employees was em- 
ployed in the commercial printing paper business and left Nation- 
wide for Gould in accordance with the contract of sale. As a re- 


sult of the contract of sale, after December 31, 1967, Nationwide 
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and Gould were no longer competitors in the commercial printing 
paper business, since Nationwide had given up this business en- 
tirely. Indeed, under paragraph 12 of the contract of sale, 
Nationwide had licensed Gould to use Nationwide's trade names, 
trademarks and logos in the field. Since Nationwide and Gould 
were not in competition in the business which employed these four 
men, invoking Section 15.8 would not have furthered the under- 
lying purpose of the Section, which is to discourage former em- 
ployees from disclosing to competitors knowledge or information 
gained in the course of their employment with Nationwide. Mr. 
Herendeen's case, on the other hand, was quite different. When 
he resigned on May 15, 1969, his new employer was in active com- 
petition with Nationwide. Action under Section 15.8 was therefore 


entirely appropriate. 


28. As to the fifth employee, C. William Arvidson, speci- 
fied in paragraph 24 of the amended complaint, Mr. Arvidson re- 
tired effective August 1, 1966, having reached the age of sixty- 
five. Since Champion has a company-wide mandatory retirement age 
of sixty-five applicable to all employees, Mr. Arvidson's depar- 
ture was deemed involuntary and, in accordance with established 
rules uniformly enforced by the Committee, Section 15.8 was not 


invoked against him. Mr. Herendeen, on the other hand, resigned 


voluntarily, well before age sixty-five. 


29. Each of the employees specified in the amended com- 
plaint was therefore in an entirely different situation from plain-~ 


tiff's. The different treatment afforded these employees under 
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Section 15.8 was based on a rational and reasoned application of 
uniform and consistent rules to which all participants are subject. 
Mr. Herendeen's claim that he is the victim of discrimination is 
therefore without any factual basis. Therefore, I respectfully 


submit that in accordance with Section 12.1 of the Plan, the Com- 


nation is conclusive and binding, and this action 


jo 


mittee's determ 


must be dismissed for failure to state a claim upon which relief 
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Plaintiff has failed 
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provisions plaintiff seeks to enforce. 


30. As I have noted (supra at para. 19), in the amended 
complaint plaintiff has fai ital threshold defect 
which requires dismissal of this action. Plaintiff's claims for 
damages are barred by specific provisions of the very Plan plain- 
tiff seeks to enforce. Plaintiff cannot seek enforcement of his 
rights under the Plan without himself abiding by its express pro- 
visions. The second ground for defendants' motion to dismiss is 


keyed to these provisions, which are ignored in the amended com- 


plaint, as they were in the original complaint. 


As to Champion and Nationwide: 
_ - 2 — —s —_ Sates = 


31. In naming Champion and its dissolved subsidiary 


Nationwide as defendants in this action, plaintiff has ignored two 


key provisions of the Plan, which expressly bar such a suit. Sec- 


tion 13.2 of the Plan provides: 


"[N]o Company, Subsidiary or Affiliate shall 
have any liability or responsibility other 
than to make contributions to the Trust Fund 
as herein provided." 


Section 15.l-‘of the Plan provides: 


"The establishment of the Plan, or of any fund, 
or any insurance contract thereunder, or any 
modifications thereof, or the payment of any 
benefit hereunder, shall not be construed as 
giving any person whomsoever any legal or 
equitable right against a Company, Subsidiary, 
or Affi.iate, or its officers, directors or 
shareholders, or as giving any person the right 
to be retained in the service of a Company, 
Subsidiary or Affiliate." 


Plaintiff cannot both seek affirmation of his rights under the 
Plan and ignore the provisions thereof. Since the express pro- 
visions of the Plan bar any liability on the part of or recovery 
from Champion and Nationwide by reason of the Plan, the first and 
second counts must be dismissed as to said defendants as incon- 
sistent with provisions of the very ccntract which plaintiff seeks 
to enforce. 


As to Chemical Bank and 
Fifth Third ape 


32. In naming Chemical Bank and Fifth Third Bank as de- 
fendants in this action, plaintiff has ignored the function of the 
trustees under the Plan. Section 2.1(h) of the Plan contains the 


following definition: 
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"!'Trystee' means one or more corporations, 
persons, banks, or trust companies, or com- 
bination thereof, designated by the Companies 
to hold the Trus’> Fund." 


Section 12.1 of the Plan provides: 


"The Plan shall be administered by the Com- 
mittee, which shall have such powers aS may 

be delegated to it by the Presidents of the 
Companies, under rules uniformly and con- 
sistently applicable to all Participants under 
similar circumstances. 


"The Committee 


€ il. certify, as nec sary; 
J» 
poe persons ent L 


ed to payments, saa the 
mounts that are to be paid to each of chem 
sa of the Trust Fund, and will exercise the 
authority: and carry out the duties set forth 
in the trust agreement. The Committee may 
determine any questions arising in the admin- 
istration, interpretation and application of 
the Plan and trust agreement, including but 
witout limitation, the eligibility and date 

o. -ligibility of Employees, rights to parti- 
cipate, the amount by which any payment to be 
made hereunder should be reduced or increased, 
the age of an Employee or any other person, 
the earnings of any Employee, the date of 
termination of employment, and the number of 


7 


months or years ol Continuous Service to be 
Yr 


used in determining the amount of retirement 

income to be paid. A determination by tn 

Committee, within the scope of its authority, 
n 


shall be conclusive and binding on all persons 


concerned." 


Administration of the Plan is therefore placed solely in the hands 
of the Committee. For this reason, the trustees cannot have been 
a part of the alieged scheme of which plaintiff complains. The 
trustees have no discretion in the determination of who is eli- 


gible for benefits, the amount of such benefits or any other ques- 
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to 


the ad 


tion relating 


purely ministerial: th 
the com 
direction 


claim to be entitled to 


Plan, his purported cla 
thetical and premature, 
disburse to plaintiff 
there is no present cla 
trustees, the first and 
ure to state a claim ag 
upon whic: relief can b 
As to the Committee: 
33. The Plan 
money damages may attac! 
Plan provides: 
"Tt is declar 
and intention 
whatever shal 
the stockhold 
Board of Dire 
or Affiliate, 
tatives appoi 
of any of the 
No person sha 
failure to ac 
negligen ice or 
Plaintiff's attempt to 
from the Committee must 


T- 
Loyees 


any funds due to him. 


ministration of the Plan. 


e trustees receive and hold such monies as 


ccntribute and disbu.sse them at the 


oreover, since plaintiff does not 


actual payment of any benefits under the 


c 
T=) 


im against the trustees is purely hypo- 


c 


since 


they cannot as yet have failed to 


Accordingly, since 


™m 
iia 


im which plaintiff can have against the 


second counts must be dismissed for fail- 


Chemical Bank and Fifth Third Bank 


e nted. 


expressly provides that no liability for 


h to the Committee. 


Section 15.7 of the 


ed to be the express purpose 


of the Plan that no liability 

1 attach to or be incurred by 
ers, officers or members of the 
etors of a Company, Subsidiary 

the Committee or any represen- 
nted hereunder, under or by reason 
terms or -inigr sgn of the Plan. 
1l be liable for any act or 
t hereunder “except for gros 

fraud." 


recover compensatory and punitive damages 


therefore fail because such a claim is 
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Their function is 


barred by the 


enforce. 


Plaintiff's claim for punitive 

damages is unfounded in fact or 
in law. Punitive dar nages are not 
available for a breach of contract 


34. Plaintiff's second cause of action seeks a total of 
$785,000 in punitive damages in varying amounts from the various 
defendants. I am informed by counsel that such a claim has no 
place under the law of New York as interpreted by the courts, both 
state and federal, in an action grounded essentially in contract. 
The accompanying memorandum of law demonstrates that under the law 
of New York, punitive damages are limited to cases involving 
grossly wanton acts of high moral culpability, aimed at the public 
generally, in which punitive damages are necessary to induce suit 
to right wrongs which otherwise would not be vindicated. This is 
hardly such a case Irrespective of the motive for the breach, a 
breach of contract is not a case for punitive damages. For this 
reason, plaintiff's claim for a total of $785,000 in punitive dam- 
ages must be dismissed for failure to state a claim upon which re- 


lief can be granted. 


CONCLUSION 


35. For all the foregoing reasons, and for the reasons 
set forth in the accompanying memorandum of law, I respectfully 
urge the Court to grant defendants' motions for an order dis- 
missing each count in plaintiff's complaint for failure to state 


a claim upon which relief can be granted. 


a 

/ ( a 

_pete “< So ed 
Jean Lucas 


STEPHEN B BReewn 
Notary Public te 
No 
F Qualified j 
Lommission Expires March 30 1994 
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SUPREME COURT OF THF STATE OF NEW YORK 
COUNTY OF NEW YORK 


JAMES HERENDEEN, 


Plaintiff, 
VERIFIED COMPLAINT 


-against- 


U.S. PLYWOOD-CHAMPION PAPERS, INC., 
NATIONWIDE PAPERS INCORPORATED, 

KARL R. BENDETSEN, RICHARD W. LOWRY, 
JAMES S. BENTON, HARRY C. LAWLESS, JR., 


and GEORGE H. 


WATKINS, 


pefendants. 


Plaintiff, by his attorneys, RUBIN, BOBROW, AGATSTON & 


TIEFENBRUN, complaining of the defendants, alleges: 


FIRST: 


That, upon information and belief, defendant 


U. S. Plywood-Champion Papers, Inc. hereinafter referred to as 


Champion is a 


corporation duly organized and existing under the 


Laws of the State of New York. 


SECOND: 
Nationwide Pa 
Nationwide is 
and by vi tue 
authorized to 
York. 


THIRD: 


That, upon information and belief, defendant 
srs In mrporated, hereina.ter referred to as 
or was a corporation organized and existing under 
ofthe laws of the State of Ohio and is or was 


do business as a corporation in the State of New 


That, upon information and belief, at all times 


a ‘ 


or part of the times hereinafter mentioned, the defendants 
Karl R. Bendetsen, Richard W. Lowry, James S. Benton, Harry C. 
Lawless, Jr., and George H. Watkins were offices or employees 
of Champion and Nationwide. 

FOURTH: That, upon information and belief, at all times 
hercinafter mentioned, Nationwide was a wholly owned subsidiary 
of Champion art wes under the control of Champion, its officers 
and directors and employees, 

FIFTH: That beginning in or about November 1954, 
plaintiff was an employee of The Whitaker Paper Company and was 
employed as a paper salesman until February 28, 1962. 

SIXTH: Tnat, upon information and belief, on or abo 

fenrnee 28, 1962, The Whitaker Paper Company was acquired by 
Inter-Paper Company, which was a wholly owned subsidiary of 
Champion, and which Champion caused to be renamed Whitaker 
Paper Company. 

SEVENTH: That, upon information and belief, during or 
about the year 1963, Champion merged Whitaker Paper Company into 
‘Carpenter Paper Company, also a wholly owned subsidiary of 
Champion, 

EIGHTH: That, upon information and belief, during or 
about 1963, at the time of the merger of Inter-Paper Company into 


Carpenter Paper Company, Champion renamed the resulting corporation 
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Nationwide Papers Incorporated, one of the defendants in this 


action. 

NINTH: That during all the times above set forth, 
plaintiff continued to be -mployed by Whitaker Paper Company 
. and the various corporatious into which it was merged and 
continued to be employed by Nationwide until approximately 
May 15, 1969. 

TENTH: That plaintiff was continuously employed by the 
various corporations as above set forth as a salesman of paper 
primarily to the book trade and the commercial trade and earned 
commissions in excess of $50,000. per year,. 

ELLVENTH: That, upon infc mation and belief, during or 
about 1965, thea U.S. Government instituted a Civil Anti Trust 


Action against Champion, which resulted in a consent decree in 


August, 1968, requiring Champion to dispose of paper merchant 


houses previously acquired by it and then being operated by 
Champion through Nationwide. 
TWELFTH: That The whitaker Paper Company, Whitaker 
Paper Company, inter-Paper Company and Carpenter Paper Company 
and Nationwide were a’l paper merchant houses and plaintiff's 
employment at all times was by a paper merchant house. 
THIRTLENTH: That, upon information and belief, during 


or about September 1967, Champion and Nationwide arranged with 
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Reinhold-Gould, Inc. another paper merchant house for Champion 
to sell and Reinhold-Gould, Inc. to purchase all the assets and 
business of Nationwide, except the book trade paper. business, 
and said business and assets were acquired by Reingold-Gould, 
IHS 

FOURTEDNTH: That at the tine of the acquisition of : 
Nationwide's business by Reinhold-Gould, Inc., plaintiff was 
directed and induced by the defendants to continue his employ- 
ment with Nationwide as a paper salesman and other »aper salesmen 
previously employed by Nationwide were induced by defendants 
to enter the ennloy of Reinhold-Bould, Inc. 

FIFTEENTH: That at that time in Scptember 1967, plainticé 
was induced and directed by defendants to relinqu.sh and give 
up all his commercial paper accounts and to forego the commissions 
thereon uvon tha representation by defendants that plaintife | 
would receive a written contract of employment under the terms 
of which he would receive a minimum of $49,000. per year, plus 
all expenses and that he would continue to receive all his 
benefits as an employee of Champion or its subsidiaries and as 


a member of the Retirement Plan and Health Plan of Champion. 
SIXTLUNMNTH: That, upon information and belicf, at the 
time of the making of the said representaticns, the defendants 


had no intention of honoring said representations and of having 
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| the plaintiff continue in the employ of Nationwide and the 
revresentations made by them with respect to the continued 
employment, the issuance of a written contract of employment, 
the continuation of plaintiff's participation in the Pension 
and Health Care Plans were all false and fradulent and part 
of a conspiracy among the defendants designed to induce plaintiff 
to give up his commissions on the commercial paper business and 
to force him to leave the employ of Nationwide and to deprive 
him of hig Pension and Health Care benefits. 
SEVENTENTH: That thereafter, and dering or about Apxl 
1969, plaintiff discovered the falsity of said representations, 
| when the defendant employers of Nationwide and Champion admitted 
the falsity of said representations to plaintiff and advised 
plaintiff that no agreement of employment would be given plaintiff. 
WIGHTEENTH: That, ugon intormation and belief, in further- 
ance of the conspiracy to drive plaintiff from his employment 
by Nationwide and to prevent him from engaging in the commercial] 
trade paver busin:ss and to deprive him of the benefits of its 
Pension Plan and Health care Plan, the defendants have caused 
the Trustees of said Plans to refuse benefits to the plaintiff 
and said refusal is wrongful, illegal and without cause. 
NIILTENMNTH: That thereafter and on or about May 15, 1°63, 


as a result of the wrongful acts of the defendants and the 
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conspiracy in which they had engaged, plaintiff resigned ag an 


cmployee of Nationwide, 


TWENTISTH: That on or about May 15, 1969, plaintiff 
entered upon his present employment with Ris Paper Company, 
Inc., another paper merchant house. 

WONTY-PIRST: That since his employment by Ris Paper 
Co., plaintiff has been unable to reinstate his commission 
business in the commercial trade field, which he had been 
forced to surrender, as above set forth, by reason of the 
fraudulent micrenreserntations and conspiracy of defendants. 

TWENTY-SECOND: That by reason of the wrongful acts of 
the defendants, the plaintiff has been deprived of commissions 
and earnings in the commercial paper business in the amount 
of $200,000., and ‘he benefits of Pension and Health Plans of 
Champion, in the amount of $75,099. 

WHEREFORE, plaintiff demands judgment against the 
defendants in the amount of $275,900., together with the costs 
and disbursements of this action. 

RUBIN, BOBROW, AGATSTON & TIEFENBRUN 
Attorneys for Plaintifi 
271 North Avenue 


New Rochelle, New York 
(914) NE 2-5050 
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PAGES 1-3 and 17-22 of EXHIBIT C TO THE NOTICE OF MOTION 
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RETIREMENT INCOME PLAN FOR SALARIED EMPLOYEES 


OF CERTAIN SUBSIDIARIES OF CHAMPION PAPERS INC, 


Section 1. Establishment of the Plan 


A The COMPANIES (which are the Companies as defined below) 
have established, effective as of July 1, 1965, a Plan as described herein 
and which, as it may be modified or amended from time to time, shall be 
known as "RETIREMENT INCOME PLAN FOR SALARIED EMPLOYEES OF 
CERTAIN SUBSIDIARIES OF CHAMPION PAPERS INC." (hereinafter 
referred to as the ''Plan"'). 


The Plan is an amendment, consolidation and restatement of certain 
plans maintained by the Companies prior to July 1, 1965, to the extent that 
such plans applied on June 30, 1965 to persons covered hereunder on and 
after July 1, 1965. The plans referred to inthe preceding sentence are: 


Paper Merchants Retirement and Disability Plan 

Paper Merchants Employees’ Profit Sharing Fund 

Buffalo Envelope Company Pension Plan for Hourly Employees 

Buifalo Envelo; : Company Pension Plan for Salaried Employees 
Whitaker Paper Company Employees' Retirement Plan 

Retirement Pension.Plan for Employ-es of Carpenter Paper Company. 


Except for ''Retirement Pension Plan for Employees of Carpenter 
Paper Company’, all of the plans named in the preceding sentence are funded 
plans, qualificd under Section 401 of the Internal Revenue Code. Any or all 
of such plans may be collectively referred to herein as the ''Consolidated 
Plans". 


hae Any benefit payable under the Consolidated Plans to any 
person by reason of the occurrence, prior to July 1, 1965, of the retire- 
ment, disability, death, termination of employment or the attainment of 
age 65 of an Employee shall continue to be subject to the provisions of said 


plans as in effect on June 30, 1965. 


Pe Any benefit payable to any person by reason of the occurrence, 
on or after July 1, 1965, of the retirement, disability, death or termination 
of employment of an Employee covered hercunder shall be subject to the 


provisions of this Plan. 


Section 2. Definitions 


é] Definitions. Whenever used inthe Plan, the following terms 
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shall have the respective meanings set forth below, unless otherwise 
expressly provided herein, and when the defined meaning is intended, the 
term is capitalized: 


(a) 


(b) 


(d) 


(h) 


(i) 


"Company" means any of the following named corporations: 


Nationwide Papers Incorporated, an Ohio corporation; 

Buffalo Envelope Company, Inc., a New York corporation; 

Champion Paper Export Corpuration, 2 New York 
corporation; 


or any successors thereto, and any other corporation which 
may from time to time adopt the Plan. 


"Subsidiary'' means any subsidiary of a Company designated 
as such for the purpose of the Plan by the Committee from 
time to time. 


"Affiliate" means any employer designated as such for 
the purpose of the Plan by the Committee from time to 
time from among those in which a Company has-a 
beneficial interest. 


"Associated Company" means any Company, parent, 
subsidiary, or affiliate of.a Company designated as such 
for the purpose of the Plan by the Committee from time 
to time. 


''Committee'' means the person or persons appointed by 
the Presidents of the Companies to administer the Plan. 


“Plan'!' means the Retirement Income Plan For Salaried 
Employees of Certain Subsidiaries of Champion Papers 
Inc. as effective on and after July 1, 1965. 


"Trust Fund'' means all money, securities, and other 
roperty held by the Trustee under the Plan, 
property y 


'Trustee'' means one or more corporations, persons, 
banks, or trust companies, or combination thereof, 
designated by the Companies to hold the Trust Fund. 


''Employee'' means any person employed by a Company 


as a "regular Salaried employee") including a salesman 
& ? , 
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(3) 


(k) 


(1) 


who is paid in ~vhole or in par® on a cormmission basis, 


at such locations as may be designated from time to time 
by the Presidents of the Companies for participation 
under this Plan (which may include Subsidiaries or 
Affiliates). A "regular Salaried employee'' means any 
employee who qualifies as "regular" under the applicable 
personnel policy of the Company, Subsidiary or Affiliate, 
and whose pay is customarily compute d on a weekly, 
bi-weekly or monthly basis, excluding, however, those 
employees whose work is customarily temporary, 
seasonal or migratory in nature, those employees of 

an Affiliate whose work, in the opinion of the Presidents 
of the Companies, is not performed for or at the convenience 
of the Company or a Subsidiary, and those employees who 
are members of a collective bargaining unit unless and 
until the Plan has been accepted by their duly authorized 
representatives and their inclusion under the Plan has 


been approved by the Presidents of the Companies 
I 


''Participant'' means any Employee who has met the 
eligibility requirements 01 Section 3 hereof. The term 
"Participant" also shall inc lude a terminated Employee, 
a retired Employee, and an E:mployee who is transferred 
40 an Associated Company, so long as such terminated, 
retired or transferred Employee remains entitled to 


benefits under the Plan. 


"Gontinuous Service’ means the period of continuous, 
regular, full-time employment with the Company, a 
Subsidiary, an Affiliate, or an Ass iated Company, 
including such service with any of their predecessors 

as may be specified as "'contunuous service" or "credited 
service’ under any of the Consolidated Pians, and also 
including any periods of Long-Term Disability and the 

180 days immediately pre eding such Long-Term Disability. 


“Barnings' means the total compensation paid to an 
Employee by the Company, a Subsidiary or an Affiliate 
for services rendered, including, but not by way of 
limitation, reyular salary and the following percentage 
of commissions (or of regular salary and commissions 
combined if the Employee is paid both salary and 
commissions), but not including any pay for overtime 
hours worked, shift bonuses, prermium pay OF any other 
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10.5  Incompetency. Every person receiving or claiming benefits 
under the Plan shall be conclusively presumed to be mentally competent 
until the date on which the Committee rece‘ves a written notice, in a form 
and manner acceptable to the Committee, .°. t such person is incompetent 
and that a guardian, conservator, or other person legally vested with the 
care of his person or estate has been appointed; provided, however, that 

if the Committee shall find that any person to whom a benefit is payable 
under the Plan is unable to care for his affairs, any payment due (unless 

a prior claim therefor shall have been made by a duly appointed legal 
representative) may be use, a child, a parent, a brother 
or sister, or to any person deemed by the Committee to have incurred 
expense for such person otherwise entitled to payment. Any such payment 
so made shall be a complete discharge of liability therefor. 


In the event a guardian or conservator of the estate of any person 
receiving or claiming benefits under the Plan shall be appointed by a 
court of competent jurisdiction, retirement payments may be made to 
such guardian or conservator provided that proper proof of appointrnent 
and continuing qualification is furnished in a form and manner acceptable 
to the Committee. Any such payment so made shall be a complete discharge 


of any liability therefor. 


Section 1]. Non-Alienation of Benefits 
P2539 Won-Alienation. Any benefit payable at any time under 
the Plan shall not be subject in any manner to alienation, sale, transfer, 


assignment, pledge, attachment, garnishment, or encumbrance of any 


é 


kind. Any attempt to alienate, sell, transfer, assign, pledge, or otherwise 
encumber any such benefit, whether presently or thereafter payable, shall 


be void. Any bencfit or fund hereunder shall not in any manner be liable 


for or subject to the bts or liabilities of any Participant entitled to any benefit. 
If the Participant shall attempt to alienate, sell, transfer, as Sign, pledge, 
otherwise encumber his benefits under the Plan, or any part thereof, or if by 


reason of his bankruptcy or other event happening at any time, then the 


Committee, in its discretion, may terminate his interest in any such benefit 


} 


and hold or apply it to or for the benefit of such person, his spouse, 


I , 
children, or other dependents, or any of them, in such manner as the 
Committee may deem proper. 
Section 12. Administration 
head Administration. The Plan shall be administered by the 
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or 


red 


> 


Committee, which shall have such powers as may be delegated to it by 
the Presidents of the Companies, under rules uniformly and consistently 
Committee 


applicable to all Participants under similar circumstances. The 
may appoint agents and representatives, including subcommittees, to act 
on its behalf, and may delegate to suc h agents, representatives or sub- 
committees any part or all of tne powers of the Committee. Any action 
taken by such an agent, represertative or subcommittee shall be considered 
to be the action of the Committee, when such agent, representative or 

ority delegated to it by 


% 


subcommittee is acting within the scope of the 
the Comm 


ittee. All reasonable expenses incurred in administering the 
Plan shall be paid by the Company upon authorization by the Committee. 


The Committee is authorized to obtain and rely upon actuarial data 
and computations from any recognized actuary, and may establish the 


I 
assumptions upon which such data and computations are to be based. The 


Committee will certify, as necessary, the persons entitled to payments, 
and the amounts that are to be paid to each of them out of the Trust Fund, 
and will exercise the authority and carry out the duties set forth in the 


trust agreeme:.t. Subject to the provisions ol the trust agreement, the 


Commictee mav determine any questions arising in the administration, 


interpretation and application of the Plan and trust agreement, including 
Ss 


but without limitation, the eligibility and date of eligibility of Employees, 
, j y } ) 
rights to participate, the amount by whi h env payment to be made hereunder 
£ r ’ 7 / rt j 

should be reduced or increased, the age of an Employee or any other person, 
the Earnings of ar Employee, the dat term empl ent, and 
the number { inont or years of Continuou Ser’ e to be used 1n eterminir 
the amount of retirement income to be paid A determination by the Committ 


within the scope of its authority, shall be conc lusiv 


ea Te eee Rl 
concerned. 
Section 13. Financing 
i Pa Trusts and Insurance Contracts. Benefits under the Plan 
shall be provided through such trusts and/or insurance contracts as the 
Companies in their discretion may establish or cause to be established or 


entered into for the purpose of carrying out the Plan, or through such 


employee benefit trusts of the Companies as may be in existence on 
July 1, 1965 and from time to time thereafter. The Companies shall 
determine the form and terms oi any trust agreement from time to time, 


and may remove any Trustee and sclect a successo! [Trustee or Trustees, 


or may terminate any suc h tru agree ment, 
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13:2 Contributions. All contributions made by Participants 
rT y p 


shall be remitted to the Trustee to be held inthe Trust Fund. During the 

continuance of the Plan and for the purpose of providing for the benefits 

contemplated under the Plan, the Companies, on behalf of themselves and 

their Subsidiaries and Affiliates, shall pay, from time to time, to the 

Trust Fund, such sums of money which, together with earnings of the 

Trust Fund and the contributions of Participants, shall be deemed sufficient 

to provide the benefits of the Plan. That part of each contribution made by 
ributable to a Subsidiary or Affiliate, shall be paid by such 

Subsidiary or Affiliate to the Company. There shall be transferred to the 

Trust such assets as were previously held by the Trustees of the Consolidated 


Plans. 


All benefits payable under the Plan shall be paid or provided for 
solely from the Trust Fund or insurance contracts, and no Company, 
Subsidiary or Affiliate shall have any liability or responsibility other than 


yutions to the Trust Fund as herein provided. 


yn. No Company, Subsidiary or Affiliate, 


yr interest in the contributions attributable to 


shall have any 


it under the Plan and no part of the Trust Fund shall revert to a Company, 


Subsidiary, or Affiliate, except that any :unds rema’ ting in the Trust Fu.ic 


because of an erroneous actuarial computation, and ifter the satisfaction 


of all fixed and contingent liabilities under the Plan upon termination of the 
Plan and the allocation and distribution of the Trust Fund as provided herein, 


may revert to a Company, Subsidiary or Affiliate. 


13.4 Right of the Company to Inspect the Records of the Plan. 
A Company may, at its own expense at any time or from time to time, 
cause an exam. cation of the books and records of the Plan and of the 
Trust Fund, to be made by such attorney, accountants, auditors, or 


other agents of the Company as the Company shall select for that purpose 


and may cause a report of such examination to be made to the Company. 


Section 14. Approval Under Internal Revenue Code 
14.1 Oualified Plan and Trust. The Plan and the Trust Fund. 


are intended to meet the requirements of Section 401(a) of the Internal 
Revenue Code as now in effect or hereafter amended, so that the income 
of the Trust Fund may be exempt from taxation under Section 501(a) of the 
Code and contributions of the Companies, Subsidiaries, and Affiliates, 
may be deductible for Federal Income Tax purposes under Section 404 of 
the Code as now in effect or hereafter amended. Any modification or 
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amendment of the Plan may be made retroactive as necessary Or appro-~ 
priate, to establish or maintain such qualifications. 


Section 15. Miscellaneous 


15.1 No Enlargement of Employee Rights. The establishment 


of the Plan, or of any fund, or any insurance contract thereunder, or any 
modifications thereof, or the payment of any benefit hereunder, shall not be 
construcd as giving any person whomsoever any legal or equitable right 
against a Company, Subsidiary, or Affiliate, or its officers, directors or 
sharcholders, or as giving any person the right to be retained in the service 
of a Company, Subsidiary or Affiliate. The right of a Company, Subsidiary 
or Affiliate, to discipline or discharge an Employee shall not be affected by 
reason of any of the provisions of the Plan. 


\ 


15.2 Reemployment. If a Participant's employment with a 
Subsidiary or Affiliate, is termuinat¢ d and he is later reemployed, 


Company, 

he shall be considered a new ernployee for the purposes of the Plan, and 
all the provisicns of the Plan shall apply separately ‘*c each period of his 
Continuous Service. 


15.3 Applicabie Law. The Plan ind all rights hereunder shall 
BBS id ~tencegtnntln Death eetoeatie b 
be governed, const: ied and administered in accordance with the laws of 
the State of Ohio. 
15.4 Unclaimed Accounts. Should the whereabouts of any person 


entitled to benefits hereunder be unknown, or unasc¢ rtainable after reasonable 
inquiry, for a period of five years after the person was entitled to a payment 
hereunder, then, in such event, all interest hereunder of such person shall 

be deemed forfvited as of the beginning of such five year period and he shall 


} 


not be entitled to any benefits or payments hereunder. For pui oses of this 
Subsection 15.+, mailing a registered letter at the beginning and end of such 
five year pt riod to the last known address of the person shall constitute 


] ' 


reasonable inquiry. 


FS.:9 Litigation. In order to protect the Trust Fund against 
depletion as a result of litigation, in the event that any Participant shall 
bring any legal or eq titable action arising under the Plan against the 
Trustee, or inthe event that the Trustee may find it necessary to bring any 
legal or equitable action arising under the P’ in against any Participant or 
any person claiming any interest by or through such Participant, the result 
of which shall be adverse to the Participant or any person claiming an 
interest by or th ough such Participant, the cost to the Trustee of defending 
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or bringing such action shall be charged, to the extent possible, directly 
against any benefits becoming payable to such Participant or such person 
claiming any interest by or through such Participant. The excess, if aay, 
shall be charged against the Trust Fund as an expense of the administration 
of the Trust Fund. If the result of such action is adverse to the Trustee, 
he shall charge such expenses against the Trust Fund as an expense of 
administering the Trust Fund. 


15.6 Data. Participants, former or retired Participants, 
beneficiaries and joint annuitants, must furnish to the Committee, the 
Trustee, or any Insurance Company involved in funding the benefits under 
the Plan, such documents, evidence, or information as the Committee, 
Trustee or Insurance Company consider necessary or desirable for the 
purpose of adiministering the Plan, or to protect each Company, Subsidiary, 
Affiliate, Trustee and Insurance Company; and it shall be 1 condition of the 
Plan that each such person must furnish such information promptly and sign 
such documents before any benefits become payable under the Plan. In the 
event of a mistake or a misstatement as to any item of such information 
which has an effect on the amount of benefits to be paid under the Plan, or 
in the event of a mistake or misstatement as to the amount of payment to 
be made to a Participant, a beneficiary or joint annuitant, the Committce 
shall withhold or accelerate, such amounts as will in its judgment accord 
to suc!. Participant, beneficiary or joint annuitant, the benefit to which h= 
is properly entitled under the Plan. 


35.0 No Individual Liability. It is declared to be the express 


purpose and irtentic: oft 


he Plan that no liability whatever shall attach to 


or be incurred by the stockholders, officers or members of the Board of 
Directors of a Company, Subsidiary or Affiliate, the Committee or any 
representatives appointed hereunder, under or by reason of any of the 
terms or conditions of the Plan. No person shall be liable for any act or 


failure to act hereunder except for gross negligence or fraud. 


15.8 Competition. In the event the Committee shall determine 
that a Participant has accepted employment or engaged in a business (other 
than a Company, Subsidiary, Affiliate, or Associated Company) having to 
do with paper, paper products or other products manufactured, distributed, 
wholesaled, converted, sold or otherwise disposed of by a Company, 
Subsidiary, Affiliate or Associated Company, and also shall determine 
that such employment requires or involves the disclosure or use of 
knowledge or information gained in the course of his employment with a 
Company, Subsidiary, Affiliate or Associated Company, the Committee 
shall notify such Participant in writing that his retiremexat benefits will 


be cancelled or terminated if he does not cease such employment or satisfy 


BO. 


the burden of establishing to the reasonable satisfaction of the Committee 


that the disclosure or use of such knowledge or information is not required 
or involved in such business. If such Participant shall not cease such 
employment or satisfy such burden within sixty (60) days from the date of 
such written notice, all retirement income (other than any retirement 
benefit that may be payable to him pursuant to Subsection 19. 5) theretofor 
credited, or then payable, to him under the Plan shall be cancelled and 

he shall receive, in lieu thereof an amount equal to the excess, if any, of 


(a) the sum of: 
(1) his Standard Accumulatioz, 
(2) his Voluntary Deposit Accumulation, and 
(3) his Transferred Accumulation, over 
(b) the total amount of benefits theretofore received by 


him under the Plan other than beneiits received by him pursuant 
to Subsection 19.5. 


Section 16. Amendment anc Termination 


16.1 Right to Amend or Terminate. Each Company expects the 


Plan to be perinanent, but si’ ce future conditions cannot be anticipated or 
foreseen it must necessarily, and hereby does, reserve the right to change 
the Trustee, or to modify, terminate, or discontinue the Plan as to itself at 
any time. The President of each Company, on behalf of such Company, may 
make modifications or amendments to the Plan from time to time. No part 
of the corpus o- income of any funds shall at any time be used for or diverted 
to purposes other than for the exclusive benefit of Participants or their 
beneficiaries, and no amendment shal) divest any Pa-ticipant of his 
previously accrued interest herein, except as may be required by the 
Internal Revenue Service in order to qualify or maintain the Plan as an 
excmpt plan meeting the requirements of the applicable section or sections 
of the Internal Revenue Code, as now 1n effect or hereafter amended, or 

the regulations or rulings issued thereunder, or except aS may be required 
by any other governmental authority. 


16.2 Effect of Discontinuance, If a Company, Subsidiary or 
Affiliate should decide to dis¢ ontinue contributions to the Trust Fund, or 
to terminate its participation in the Plan, it shall give notice thereof to the 
Trustee and to.the Participants affected thereby. ‘ihereupon all Participants 
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Herendeen v. Champion International Corp. et al. 


ENDORSEMENT 
74° Civ. 628-LFM 

Defendants' motion under Rule 12(e), Fed.R. 
Civ.P., for a more definite statement of the claims 
plaintiftr attempts to assert against the defendants 
is granted, and plaintiff is directed to serve and 
file an amended complaint, within thirty (36) days, 
correcting the defects complained of and alleging 
the details desired by the defendants. Defendants’ 
motion is denied in all other resrects without preju- 
dice to renewal, if counsel is so advised, following 


the filing and service of an amended complaint. 


So ordered. 
© 


Dated: Few York, N. Y. 


Culy 18, 1974 


TLOYD F. MacMAHON 
ras United States District Judge 


INDEX NO. Civ S20-3 


AMENDED co ee hE 


~against—- PLAT NEI FY DIMANDS 


CHAMPION INTLRYSTIOMAL CORPORATION; 
BATION Fie 3 Yee AHOP OSES. ane 
CHOMICAn Be H YORE Gav COLIPARY 3 
wt? LPEVST SUITRD Baa, Ane thy 
COUMIPTTIN, e3 Administrator of the 


Petirenment Fncowe Plen for Salaried 
Lrployees ef Certain Gubsiciicies of 


H“¥e PHISH PLUMMET KET > AAV? eeTre 
Palace Ls . div g destined? Cy 4 Tt @) ; fide oe 


bpefendants. 


vr 


Se a. cans al Sie so ak Oe Te | ee 
‘laintiff complaining of the defendants by his 
attorneys, RURIW, PIDHOW, ILGAVSTPON & SCHEFFLER, alleges as 


follows: 


count J 


1. Plaintiff is a citizen of the United States and 


a resicent ef 100 Manhattan Avenue, Union city, in the State of 
. 
New Jerecy. 


4, At all times horeinasicr mentioned, and vpon 


information and belief, the Cefendont, CHAMPION IPTERMAYLIONAL 


CORCORAN TOT, veferred to hereinafter «Ss “Chanpion", was una still 
c. a corve etion orvoanized urder the laws of the State ot New 


83a 


York with an offices and principal pleee or 


business in tne City 


MATION AGDE PAPERS 


jy ay Ohie 


anc Céersty of: York. 
2. At all thaes hereinafter mentioned and upon 
information und bre lacf, tue ¢ efendant, 
vf r mM ogtrs fier yelferred to "recionwide™ , 


corporetion euly authorized to éo business in the State of Nev: 
York with an office and principal place of business in the County 
of New York. 


4. 


mation and belief, the Gefendant, CIEMICAL Es. 


COMPATT’, hereinafter referred to as “Chemical 


York corporation with an office and principal 
in the County of New York and is a “rustee of 
Income Plan for Salaried Linployees of Certzin 
Champion International Corporation, 
“plan”. 


the 


5. At all tines 


mation and belicf, the defendant, TEE FIRST 


Zt all times hereinafter mentioned and upon infor 


K NOW YOLK TRUS?! 


Bank", is a New 
place of business 
the Retirement 


Subsidiaries of 


hereinafter referred to as 


hereinafter mentioned and upon intor~- 


still is a Trustee of the Plan and a foreign corporation which 


aéGministered the trust funds of the Plan located in the State 


of New York and which has @nu office 
ness in Cincinnoti, Ohio. 
DWH hereinafter 


THIRD are 
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Saié CIICAL RANK and Tis 


referre@a to as the 


TUTRD DANK, was and 
and principal plece of busi- 


riIrst 


"Trustees", 


6. At all times hereinafter mentioned and upon infor- 


mation en@ belic®t, the Gefen@ant, the COMMIUTSE as Acministretar 
of the Plan, referred to herein as the «"Comaittee", is a group of 
indivicvals desicnated from time to time to act in such capacity 
by Chesspion uncer the terms of the plan and who as a group cerry 
on within the tete of New York for employces of Champion employed 
in the State o ow York the duties and obligations bestowed upon 


them ond asminace by them under the tems of tie Plen. 


7. Cn or wbout Noverber 1, 1954, plaintiff£ was 
enployes in the State of Rew York by The Whitaker Paper Compeny | 


("\Vindtaker") ane continuously thereafter was an employee of 


Whitaker and its successors in the State of New York, County of 
New York, to ané until mey 15, 1969. 

9. Plaintiff's primary position with Whitaker and its 
successors was that of salesman of paper to the book publishing 
and commercial trade. 

9. Pt the time of plaintiff's employment with Whiteker 
there was existing for the benefit of the employees of Whitaker 
The Whitaker Paper Company Pension Mrust, estab?ished December 30, 
1942, as amenced. 

10. hs a result of plaintiff's cmployment by Whitaker, 
plaintiff became entitled to certain benefits under the terms and 


conditions of said pension trust. 


g5a 


11. Upon information and belief, on or about July l, 
1957, Whitaker umended the aforesaid pension trust for the benefit 
of its employees, which pension trust was thereafter known as the 
Whitaker Paper Company's Employees Retirement Plan (hereinafter 

e 

called “The Whitaker Plan"). 

12. Upon information and belief, on or about April 30, 
1963, Whitaker was merged into Carpenter Paper Company, an Ohio 
coxporation, thereafter known as Nationwide. 

13... Upon information and belief, as a result of said 

Wne VWaitaker PlsosaA was amenacd om or about April 29, 1963, 


to provide fer continued benefits to the employces of Nationwide 


forvexly crployee? by Vaitoker. 

12. Sen informotion ena belief, Wationwide pecame 
and still is bsidiary of Chéipion. 

15. Ypon infervation and belief, as a result of 
yarious wergers ene acqwisitions, Whe Whitaker plan, eftective 
as of July 1, 1965, was merged into and beceme part of the Plan. 


16. On or about December, 1967, Champion and/or its 


liary, Wutionwide, eeldg the connercial paper business of 


subsi 
Naticnwide to neinhold-Gould Inc., upon information anc belief 
now known as Gould Paper, Inc. (hereinafter referred to as 
"Gould"). 

17. Subsequent to such sale to Gould several employces, 


hereinafter cesignatec, of Nationwide, holding the same or 
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similar positions as plaintiff and with knowledge or information 


gained in the course of 


and/or its subsidiéries as 


great 


knowledge gaincd by pluintiff, 


their respective positions with Champion 


or in excess of any similar 


terminated their employment with 


Nationwide end became employees of Gould and/or other competitors 


Of Chiipion end/or its 
18. 


and 


lationvicde not to make uny sales 
or otherwise compete with Gould 


subsidiarics, 


Subsequent to such sale to Gould, plaintiff was 


direttars of Champion and/or 
to commercial paper purchasers 


for such business. 


19, Subsequent to such sale to Could, plaintiff was 
paid on a selery basis rather thon covwnaissions as in the past 
and wis Gireeled to sell to the book publishing trade enly. 

20. eaucnk te sueh sale to Gould end in the 
course OF his Gap lay iG with Nutionwide, plaintiff was requin: ra) 
to ond «id tte for win in the bowk publiching faeld with 
forser enplo, § OF Nationwice who became employces of Gould, 
to wilt: aimony others, one benjanin FP. Erowa, hercinafter 
referred to < "Brown". 

21 On or about October 25 1°57, in answer to a 
letter Gated Scpterber 29, 1967, to the Benefits Administrator of 


Notionwide, Grown was advised by 


of which is annexed heret 


Pay ~~: Ww 
a oY 


872. 


letter from John R. Parker, 


0 as Exhibit "A“ and made a part 


hereof, that continuance of employment by Brown with Gould would 
not he deemed in violation of Section 15.8 of the Plan. 

22. On or wbout January 7, 1968, and while still aon 
emplcyee cf Gould, Brown did apply for and thereafter did reccive 
the retirement benefits due to him as set forth in Pxiibit A. 

22. Upon information and bolicf, the following naned, 
ac@itional, former employees of tationwidge in the same or 
similar positions as plaintiff and who thereafter became employed 


by Gould have applied for and gid receive their respective 


4 


retirement benefits under the Plan: 


‘ 


Joseph Carpitano 
Austin B. MeKnight 
Louis Grabow. 


. Upon infornetion and belict, C. William Arvidson, 


also w former employee of Nationwide in the same or similar posi- 
tion as plaintif£ cid epply fox and receive his retirenent benefits 


uneer the Plan while an enpleyee of milton Paper Company, anovier 
eeoorekitor of Charnpron wn@/or it subsgidgiuries, 
1ed Lros 


9S. On or about tiny 13, 1666, plaintiff resi 


,¢ 


. - * ry . nr - = - ~ > * 
hationwic : i ployment with Ris Paper Company, ine, 
referred to h einafter as "“Ris*,. 


2%. The business of Ris in the paper industry is the 


sone or similar to that of Gould and liilton Paper Company, and 


custoircrs,. 
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27. Any information or knowledge gained by plaintiff 
in his employment with Nationwide was of a general nature known 
by any salesman in the trade, including but not limited to the 
other former cGiiployees of Champion and/or its subsidiaries re- 
ferred to herein, and plaintiff's employment by Ris does not 
renvuire cr involve on nis part the dicclosure or use of any know- 
leége or information otherwise gained in the course of his employ- 
ment by Netionwide and not known or available to any other person 
Similarly employed in the trade. 

26. Plaintiff's employment by Ris requires of plaintiff 
the seme or sinilar knowleege, if any, required of all of the 
other form -r erployces of Nationwide in their subscquent employ- 
ment by Gould or Milten Paper Company as &foresaid, 

29. On or about July 11, 1¢69, by letter dated June 26, 
1965, annexed hereto as Exhibit "RB" and wade a part hereof, thc 
Committee notificd pleintiff that his cmployment with Ris requires 


or involves on plaintif£'s pert the disclosure or use of hknowlcu7 


Or infoxrmatien gained in the course of his cmployment witn 
Mationwiee and thut therefore plaintif£([€'s retirement benefits 
uncer the }Pilun would be cancelled or terwir d, in accordanee 


with the provisions of Section 15.8 of tne Plan, if plaintiff dic 
not cease such enploynent or @establigh to the reasonable s&tis- 
faction of the Committ that the disclosure or vse of knowlccyc 


or information gained in the course of his former employment with 
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Natiomviee is not required or involved in his present employment 
with Ris. 
30. Upon information ané belief, the Committee has 


ar clain with respect to the other former employees 
k f 


re) 


mace no simi 
of Nationwide who lert their employment and are now working for 
componies sinilar to Ris as aforesaid. 

31. Accordingly, in response to the aforesaid notice 
from the Comnittee, tne plaintiff offered by letter dated 
September 2, 1969, to esta»Llish. to the reasonable satisfaction of 
the Committee that his employment with Ris Goes not involve the 
Cisclosure or the use of knowledge or information gained in the 
course of his employment with Nationwide or any other subsidiary 
or predecessor compeny. 
spite of such offer by plaintiff, the Committee 
willfully failed and r fuseé to meet with plaintiff so that he 
coule, as they revuceted, establish that the disclosure or usec 
of knowlecge or information geine@ in the course of his employ- 
rent with: Mutionwice is not yoyuired or involved in his employ- 
ment with his. 

32, RKecorcinyly, bv said letter of Septcmber 2, 1969, 
mraianezrff aiud th tified the Co jite that its deterainetion with 


respeat to bie employment by pis was rot consistent with respect 


to its dete» pyres :. Sh Ee Fare to other former cmployecs of 
“‘sowodon ond ite subsidiaries, whose beneLits under the plan weve 
nat te 1D) i rei laxr aeirerrst{Cnces. 
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24 | + ~ 

ate y Let cr 

as f y3 ce. “Cr 4 Bde 
: ‘ t } rt -* 

ple. Settee Lue < 1etec 


. 


in his letter of Scptember 2, 


retirement 


Gate unéecr the Plan. 


37; Be tetter 


to the plaintiff, the 


Of TRE FIFTH TH 


IPD BANK, 


Of his contributions to 


t 9 th n 


h plaint 


ee Se ee © 


menefits othervwice availible 


Cer 


eo 


po ast 
hereof, 


rom the Cormaittce to 


nodition set forth 


<d plaintiff's 


+ 


), and willfully failed 


and 


:££ before reuching such deci¢cion. 


Cured Fay 19, 1970, from the plaintit: 
*ifé rejyoetes the Committee's adcterminevtion, 


dated Junc 16, 1570, fron the Comaittece 


nittee notified plaintiff of the terminc- 
section 15.8 of the Plan of the plaintiff's 


at hi 


to 


June 279, 1976, from the Committee 


CAaACEO 


mittce forwarxced to plaintiff the checi: 


in the amount of $ 


the plan with interest to such cute, 
Catee July 21, 1970, from the plaintiffs 


returncd the eheclk to the Comrittece 


and rejected the determination of the Committce with reupect to 
his benefits uneéer the Plan, 

39, Unéer the teres of the plan, Chanpion has the right 
to desianztc, ci nd remove the mbers of the.Conmittee ard 
Che Trweestcon whos inieter the func: of Che Jan, end, an the 
result of such position and ita addsicional econosaic poriticn as 
parent’ of itn subsidiaries nowed an Cofendants herein, Chenpion, 


pon rai « Mek, 18: 3h ean slete control of all of 
ee ( and it ubsidicries with respect to the act: 
ail to thi : tal by such fendents and subsidiarics 
with 3 ect 1 laintift set forth hercin. 

£0. \ 1 infor tion und belief, all of the defenccnces 
lav Llruil ed in concert, with the full knowledg: f all of 
the fects anc cumsteanc set forth herein and under the cirec- 
tion ¢ Ch =n , wrongfully “nd in violation of the terns and 
cond3 39 OF t Plan, to force plaintiff out of the paper 
indurtry and to withhol 1 him and thereby retain within the 
asset ld by the Trust 5, the monies and benefits to which 


41. “She Committ: 
ous and was arbitrarily on 
withontc knowledge of the $ 
refus to obtain from pl 


aforesaid determination was erronc- 
yasly made and was made eitner 
sts, W 


hich they willfully failed and 


intiff, or in disregard thereof. 


e's aforcsaid determination was in 
n 5.5 of the Pian that requires: 


n yakir y such determination, or enforcing eny rule 
oy regular) adopt by the Committee, the Committee shall 
pursue wun ym policics appli yle to all employees similar- 
ly situat a shail not discriminate in favor of eny 
criployee y roi or mployecs,” 
* 
435.69 Cowmittee's aforesaid @etcrmination willfully 


violated Section 5.5 Of t 
herein set forth, otnerx 
boon ent) Cnploy« 
' 4 
5 
- 


view of the fact that, as 


yoes of Nationwide, who have 
companies similar to Ris, 


by othe. 
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~ - ‘ Le % 
ne*,. as pl % gs - 
1 ) 
ry) ° 

AA tT’ ’ inte 


—— ae e es ye . . 
P hk a 4 svived of tacir bencfits uUnows 
ition and belief, the Trustce 


t be af 2) len 1 their fiduciary Cuties as 
ry “39 respeet to the funds af ft n by cotplying, 
without obj son, with thre Ce tice 's w vful concellation 
an. rmination of pleintiff£'s vected rights and interest in t 
Plin and € ; retion tovard such cad. 

45. Upon } c ition and lief, the Trustees have 
bre ( the ter ang - of th P'an by agrecing to th 
wronyrul ¢t tion of plaintif£'s participation in the Plen ry 
the Como1tt nd by teking action in furtherance of euch teimina- 
tion a afore id, 

46. As a result of the foregoing, the plaintiff's 
rights and benefits uncer the Plan and the plaintiff's right 
and benefits under a so-called Health Care Plzn, a so-called 
Discehility Traone Plan ane a so-called Death Benefit Plan, all 
of which are a purt of the so-called benefit Plans of Champion 
and its subsiciaries, of which the Plan is a part, have been 


@g ond impaired, 


Plaintiff 
pli 


cone 


eoneuct of 
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t] 1C 


hi 


Cc 


Guly performed 211 of the terms 
mn on his part to he performed, exc 


snce has been reneered inposs 


Ge fendants, 


9 


48. A: a result of the aforesaid ovtright, illegal 
and wronyzful violation and breach: of the provisions of the Plin 


yw the defendsnts, plainliff haa been @domaged and will be 


+ 
» 
2 


an retirement hene fits to which he is cntitled as a 
Y Piel ten © AG Eh ceted iuterest in the Plun, as afore- 
SiC. li 1s ahte mn und belic£f, uw present vialuc of 
£50,000., one | been Geprived of tie other bcnefits wi ca wer 
ue to t:in1 as an ¢ oyee ono @s a Participant in the Pion, unce) 
the Poutth Care Pian, Disability Inceve Plan, Death Benefit Plan 
and all ocher cimiler plans and benefits availble to the Partici- 


cants of tne Plen in the ecsitional euount, upen infomstion and 


ne poe POR? “on OF ACTON 
49, Plaintiff repeats and reiterates each and every 


alleyation set forth in Payuvraphs 1 through 49, inclusive, 

wereof and makes same a pert hereof vith the sane force «znd effec 
ac af set forth at length herein. 

90. Upon information and belief, the cefendants, 


Champion and Nationwice, by the LE 2 


~ 


ents and employees, did 
Geliberately ang without cavse or justification induce the defen- 
Cant Conmittece wroryfully to terminate plaintiff's participation 


4 
in the Plan, as aforesaid. 
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51. Upon information and belief, the acts and conduct 


of the defendants, une more particularly the determination by thc 


Conmittes to cance) plaintiff's retiremertt benefits without jus- 


Lifieation ond in violution of the specific terms and condicions 


of the Plas, end the inducerent by Chiaspion and Bationwide of the 


Ceomittee to take cuch action were calculated und intended by the 


gajed gerescant. acting in concert to prevent the 


eyviaqingy dn the only occupation in which he has 


plaintiff fro7z: 


been engaged 


euring port of ule adGult life: and, by reason of the foregoing, 


4 5. 2 P - ant ’ i toy i Lv its 
Lie PISS. 4 eleies the right to punitive aan 
ac fer yy Gsee 
5?, Unen information end belic€, 


os Syon the 


defendants dia and 


enntinaue te enztaye in a complicity, acting under the aegis of 


Chis:spion, te Giscriminate among Participants 


in the Plan havin 


3 


vested interects therein and, when deened desirable to defencrrts, 


\ 


to prevent Perticinants such -s plaintiff from asserting their 


rights by cliising that they must either centinue 


will of Chaiupion of its respective subsidiaries 


to work at the 


ox find & 


position outsice the psver ineustzy, under penalty of their 


.u 


participation in the Yien bein: “cancellec", 


iw 


» Upor intarmatior and belief, 
conflict of interes? 1 scepting in trust, 


XLiocation by Cnas;n.on 


each Trustee has a 
a ficuciary, its 


‘3 propertion of the asscts availvpic 


under the Plan, but subject to the control of and by Champion, or 
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on its behalf, irrespective of the provisions of the Plan by 


J 


which each Trustee is legally hound. ‘ 

54. Upon information and belief, the Committee followed 
orders through the chain of command from the President of each 
Committee member's xespective supsidiary of, and controlled by, 

° 
Chinpion; and lutionwice and the Trustces actively cnd knowingly 
carvied out the discrimination and wrongdoing éegainst plaintiff. 
55, As a result of the foregoing, plaintift is 


entitled to end demanés exciyplary damuges from all of the 


Lif Gemandgs yudgment aes follovs: 


lL. in the som of £160,000. for the wrongful loss of 


the benelits gue to plaintiff under the terms and conditions of 
{ 
, | 
rere Plan, er thrt the Ceurts | 


(a) Determine thet the Committee hy terminating 
nlaintifits benefits under the Plan violated the terms ané condi-~ 
tious of toe Plan eng that such aetion should be rescindsd and 
of no further force and effect. 

(pb). Enjoin Cimmpion and Rationwi.de from interfer- 


ine or otberwise influencing the determination of the Covnittee 


as AGministrator of the Plen with respect to the benefits Gue to 


(c) Enjoin the Wrustees from teking any action to 
carry out the termination of plaintiff's benefits under the Plan 
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are direct them to hold and 
the terms and conditions of 
and to poy out to pluintif:, 


S 


which plé intiff is entitlec 


Plean. 


Plan, entitled to ol] of ti 1 
pant as of fe tericinetion of 

ae ie. t 

CJM ee oF 5 
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the Committee as Aéminisetrator 


of the Plan, 


from Nationwide as an active member 


of the complicity in trying to force 
plaintiff out of the paper industry, 


plaintif{£'s only occupation during 
2 
his adult life, 


from Chempion as exemplary @mnaages 


but in an @mount deemed to be punitive 


in view of its financial position. 


and further relict 


LLFL such other 
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‘th the costs and Gisbursermcntis of 


end ye: iounk Cor conncel 


connection with the prosecution 


‘ALSTON & 


oO WALGER A, BORTOT 
Attorneys for Plaintiff 
and Pp. 0. Acdress: 
Z71 North Avenue, 
Wew Rochelle, N. Y. 


Office 
10601 


Tel.: (914) 632-5050. 
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Me, Benjyanta ¥ yrown ttl 
October Zo, D9G/ 
Drencrg J 
Fuld Cash Reiu id Annuity Option 

Under this option your monthly benefit would be 
$378.29, but here the fut actuarial value of the annuity 
which aucunt » $69,322.50 would be puarants ed, ILE£ you 
should die prior to having rece iy d this amount, the balance 
would | paid to your designate L beneficiary in one Lump 
sun pa YG; : 


Joi nt _and § 


€ 4° - 209° 
sUrvivol 


nnuity Ontion 


1007 394.42 (8324.42 to Joint Annuitent) 
757 44.63 ( 258.47 to Joint Annuitant) 
504 367.52 ( 183.76 to Joint Annuitant) 
25k 393.70 ( 98.43 to Joint Annuitant) 

Under the Joint and Survivor imnuity Option you would 
receive a reduced month!y imcome for as lone as you live, 
but afters your death income would be continued to your 
beneficiary, known as yon “yoint Annuitant™ for the rest 
of her life. ‘the monthly income to bk cont inued fo your 
beneficiary after your death may be the sa. as the anount 
peid to you or you may choose a percentage your own monthly 
payment such as 75:4, 50% or 25%, as :nown avove. The amount 
ef redaction in your retirement income under this option 1s 
determined, not only by your own ape, a he time of your 
retirement, but also by the ape of your designated bene= 
fFiciary who is approximately 64 and 10/12th years of age, 
as at Decembe 1, 1967, the effective dute of this retire- 
mont computation. 

We have enclosed copies of the Request For Retirement 
Renefits form in the event you should elect to take early 
retirement at this time. ‘This will give us the necessary 
written advice of your retirement income clection and 
indicate the warmer in which you wish your monthly retire- 
ment ineome co be paid, The original should be returned to 


nefits 
Ohi 


copy 


the fx 


one 


you and hivs. 
izecs as ¢ 


Vth 


ra 


hic Care: ? 


WwW 


Department, Neat touvide Papers, Knight sbridge, 


o. One copy should be retained for your file, 
sent to me for ous record. After retirement 
Broen woujd be ent itied to the beneLits for 


enelosed booklet 


" 


\ tlie "Chanpion 


Retirees. 


wp Laisa doin 


for 


pen 


100a 


Pa 


bir. 


in excess of your presel 


Ban js nin ff. Brown C1 
October 25, YG7 
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00.00, there 


will be no continuation of any peri ton of this benefit afte 
wetiremcnt. 

Finally, you hay sled the question as to how the 
limitation of benefits « Lause, section 15.8 of the Retirencn 
Income Phin, will apply. Continuance of employment with 
Reinhold Gould would not be emed by the bencr1ts committ<¢ 
to be in violation ©) this section. It 18 not for us to 
gcont permission for you to seek loyment clsewhere in 
the pupex buses. This Ls your ps ropative of course. 
Yhe provisions of & ection 15.8 would yovern your continued 
eligibility for retircment income, © d the conmittce could 
wake a cd raination unde eetion 15.8 only upon 4 cts 
and not 2 ht pothes ss. Tha tack ok prev jpak 4 ortance 
which would have to be ct idered | {| or ittee woul pares 
be the identity of any new ¢ iploye d the nature of its 
b Lies . 

TE you have any quest is, Pl e do not hesitate 
to contact inc. 

Sincerely, —. 
‘ -5 
CX 9F ts ¢ Pe 2. 
. wy, bs Lak ale 
< all - ) 
Co“ John KR. Parke 
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»-oof of your position, 


-onable conside ration 


“ee 


I 
229 Park Avonue 
New York, New York 14017 

Attention: Mr. Harry E. Gould, Sr. 


Gertlemen: 


We are pleased to confirm our understanding that Netionwide Papers 
Incorporated (hereinaiier referred to as NF1) will cell to Reinho'd-Gould, 
Inc. (hereinafter referred to as Reinhold-Gould), and Reinhold-Gonid wiil 
purchase ircm NFI, tue commercicel printing paper segment of the 
Whitaker-few York Division of NPi, consisting of the inventory, the 
accounts receivable and any notes receivable pertaining to this segment 


of its business onthe terms andc ynditions hereinafter stated: 


1. It is intended and agreed that Reinh id-Gould shall take over the 


commercial printing paper business of the \Whitaker-New York Division 


of NPI, and NPI will give its best efforts to effect an orderly transfer of 
such business and retention of present suppliers and customers; provided, 


i cst. this 
however, tnat 


the Whitaker-New York commercial printing peper business for any period 


i 


Reinhoid-Gould shall not be obligated to continue operating 


of time. 


2. To facilitate its continuation of the pubiishing products business, 
Messrs. Lawless, English, Herendcen anc 
Kavanaugh, together with two clerical and se cretarial employees 

f 


associatcd with the publishing products scyment of the business of NPI. 


3. To the full extent desired by Reinhold-Gould, NPI shall give 
its best efforts to assure that all personnel involved in the commercial 
printing pe per s¢gment of the business of Whitaker-New York (apart 
from the personnel referred to in paragraph 2 above) shall remain with 
the commercial printing paper business purchased by Reinhold-Gould. 
will both use our best efforts to assure their 


It is und«rstood that we 
continuei employment by Reinhold-Gould; provided, however, that 
Reinhold-Gou!d shall have no obligation to continue the employment of 


GU 


any particular employce for any period. 


) 

Natiorw:de Papers tncorsorated 
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4. The cetnmercial printing paper inventory of Whitaker -New 


York amounted t approaimately $251, 000 at the ape of 1967. Such 
inventory on] + as of the transfer date (as defined i: ) paragraph 8 
below) shall be purchased by R einhold-Gould for a sum equal to 1's landed 
cost, bock val (dete rmined in accoraance with Exhibit A attuc hed), or 
marl tlur hichever ig lower. It is agreed that, for the purpose 

of ve rifying the stock of commercial printing paper on hand at 
Whitarer-New yor s of the transfer cate, the physical inventory as 

of Suaasion 34, 1967, shall be vipceatanic’ as of the transfer date, or, 

if requested by Syhold-Gould, a new physical inventory shal! be taken 
jointly as of the transfer date with the cost of taking such inventor 

be shared equzlly by the parties hereto. A copy of the teucaian’ and the 
valuation ther ased on landed cost, 200k value or market valuc, 
whichever is lo-cr, showing our mutua! .creement thereto, ehall be 
attached hereto as Exhibit B und thereupon become a part of this 


agreciiie it. 


5. As oi the transfer date, we will jointly agree upon the aggregate 
amount of the accounts re% eivable and any notes receiva nble pertiining to 
commercial f ‘ing sales by the Whitaker-New York Divisioa of NPI. 

The total agreed-upon valuation of the inventory, plus the aygregate amow nt 
of accounts receivable and any notes rect ivable, shall constitute the purc hase 


price to be paid by Re sld-Gould to NPI as provided in paragraph 7, belov’. 


6. Acopy of the list of accounts receivable and any notes receivable 
showing the arnounts thereof shall, after agree ment thereto between the 
parties, be atta’ hed hereto as Exhibit C and become a part of this aysceinent. 


Any payment ; ceived from any debtor listed in ergecate C, for sales 

made by the Whitaker-isew York Division of NPI to such debtor shall be 
applied by Rei: rold-Geuld to the account receive ble for such cebtor, 
transfcrred hercunder, until such account is paidin full. It is unc ierstood 
and acrced that Re inhold-Gouid will at‘empt to c sllect in the usual course 
of business all accounts and notes receivable as igned to it hereunder, 


} 


without any oblisation, however, to bring or threaten any suit or procecdings 
for = ee of such accounts and notes. Itis further understood and 
agreed that any accounts rec eivable not collected as provided herein 
within 90 dies following the transfer date, alter such 90-day period, and 
any note receivable not paid upon its maturity date, may be turned back 
to NPI at the o,tion of Reinholk d-Gould; provided, however, that no such 
account or note receivable may b> turned back to NPI subsequent to the 
date when the ‘irst installment of the purchase price as provided in 
paragraph 7, velow, shall be payabie to NPI, cxcept any notes which have 
a maturity date subsequent to = ich date which may be turned Lac k to 
NPI at the op::on of Reinnold-Gould within 30 cfys after their respective 
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maturity dates. The aggregxte amount of the balance due on such 
uncollectible accounts and unpaid notes rec civable turned bac by 
Reintold-Gould to NPI purzuant to this | :racraph shall, if turned back 
prior to the date when the first installmeat of the purchase price is due, 
be epplicd to reduce the purchase price payable hereunder; and the 
agvercevate amourt cf eny unpaid notes receivable turned beck subdsequcnt 
to that date shali be applicd tu reduce the amount of the next instalimeat 
of the purchase price that shall become duc. 


7. The first inatallment of the purchase price shall be payzble 


. ait oOo. as sG@e 
¢ 


within 30 days aficr the expirat-on oc} 


ie 
Ms 
a 
date and shall be one fif.h (1/5) of the amount constituting the purchase 


months following the transier 


price to be determin ain the manner set forth in paragravh 5, less 


any adjustrert pursuant to paragraph. Withoa 30 dzys after the 


+ * 


' 


expiration cf each oi the next four succeeding 12 morths' periods, 
Reinhold-Gould shali pey to NPI an amount ¢ quivaient to the insiatiment 
determined at the end of the first 12 months! period, less any acjustinents 


pursuant to paragraph 6, above, until the purchase price 1s paid in fell. 


§. The transfer date for the purpose of this agreement shall be 
December 31, 1967. The determination ¢ { the value of the inventory tec 
ee transferred and the aggregate amount of accounts receivable ana notes 


receivable to be transferred shall be made ag of the close of business on 
December 31, 19067. 


9. Reinhold-Gould shall have the privilege of occupying the premises 
at 50 Great Jones Street, New York, New York, now occupies by tne 
Whitaker-New York Division of NPI, ona month-to-rnonth basis and shall 
be obligated to pay rent therefor at the beginning of eacn month of 
occupancy in the amount of $980, all in accordance with separate lease 
agreement, dated as of December 3l, 1967. All furniture, fixt s, 
machinery, equipment and vehi les now in use at such premises 2nd more 
fully desc ribed in Exhibit D, attached hereto, shall remain with the 
premises for use by Reinhold-Gould, and shall be maintained and returned 
by Reinhold-Gould in condition similar to the condition in which received 
by Reinhold-Gceuld, reasonable wear and tear excepted. Not earlier than 
one year after the transfer date, NPI shall be free to require Reinhold- 
Gould to vacate such premises upon not less than six months written notice. 
At any time Reini old-Gould shall have the right to vacate such premises 
upon 30 days written notice. At such time as Reinhcld-Gould shall be 
obligated or elects to return possession of such furniture, machinery, 
equipment and vehicles to NP: (coincident with vacating the premises), 
Reinhold-Gould shall have and may exercise, upon 30 days written 
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notice to NPI, an option to purchase all or any portions of such items 
at the book value thereof on NPI‘s books at such times. 


10. NPI represents and warrants to Reinhold-Gould as follows: 
(a) NPT is a corperation dul 


y organized, existing and 
in gocd standing under the laws of the State of Ohio; 


(b) The inventory being transferred under and 
pursuant to this agreement by NPi is merchantable, except where 


Written down in accordance wit paragraph 4 above: 


(c) NPI owns ali the assi3ts‘to be transferred 
pursuant to this egreement free and clear of any liens or 
erncumbrances and has the right to transfer the same, 


(d) .NPI owns the premises referred to in paragrarh 
9, above, and the property referred to therein, free and clear of 
any liens or encumbrances and has the right to permit use of the 


barne as. set out in paragraph 9; 


(e) NPI owns the na:mne of Whitaker Paper Company 


and the Whitaker Paper Company loge, a copy of which appears on 
Exhibit E, attached hereto, and has the right to transfer said name 
and logo or the use thereof, and will execute any gle:uments reasonably 
required by Reinhold-Gouln to enable Reinhold-Gould to use such: 
name, or a variation thereof, and the logo without variation or 
alteration, in the market ard for the period set forth in paragraph 
12 -below; and that NPI owns the trade-mark, Signai, and has the 
right to license it for use as to bond, Mimceo, and Duplicator papers 
in the market now being served by the Whitaker-New York Division of 
NPI, and also owns the trade-mark, Great Jones, and has the right 
to license it for use as to Offset paper in such market; and 

(f) The assets to be sold by NPI to Reinho!d-Gould 
covered by this apreement do not constitute all or substantially all 
of the assets of NPI and, therefore, compliance with sectior 909 
of the Business Corporation Law of the State of New York for with 
comparable provisions of the law of the State of Ohio, section 1701. 76 
of the Ohio Revised Code) is not required; and 
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(g) The Board of Directors of NPI has duly authorized 
the execution and delivery of this agrceeiment and the sale contemplated 
hereby, end NPI will deliver to Reinhold-Gould promptly after execution 
of this avreement a truc and complete copy, certified by its Secretzry, 
of the resolutions adopted by the Board of Directors authorizing such 


execution, celivary and sale. 


? 


ll. Reinhold-Gould represents anda warrants to NPI cs follows: 


(a) Reinhold-Gould is a corporation duly organized, a” 
existing and in good standing under the laws of the State of New York; 
and \ 

: 

(b) The nate of Directors of Reinhold-Gould has 
duly authorize! the executi and delivery of this agreement, and the 
purchase ¢ contemplated hei by, and Reinhold-Gould will deliver to w 


NPI pron:pily after the execution of this agreement a true and complete 
copy, certified by its ne naka; of the resolutions of its Beard of 
Directors authorizing such execution and delivery and purchase 


12, NPI hereby authorizes and licenses Reinhold-Gould exciusively 
to use the name of Whitaker Paper Com} pany as a trade name to conduct 


a commercial printing paper business serv: ing the same market which 
has been served by the Whitaker-New York Division of NPI, and alco 
authorizes an! licenses Reinhold-Gould exclusively to use the Whitaker 


Paper Company logo appearing on Exhibit E, attached hereto, in 
conducting such business in such market, for a period of three years 
from the transfer date, and NPI agrees not to use, or to license any 
uther person to use, such name or logo to serve such market for such 


° } - . , . Pe. 
period; and NPI hereby authorizes and licenses Reinhold-Gould ext 
exclusively to use the tracdle-ma rk, Signal, for Bond, Mimeo, and = 

/ & ’ 


Duplicator papers in cond icting a commercial printing paper business  \ 
serving the same market which has been served by the Whitaker- 

New York Division of NPI; and authorizes and licenses Reinhold- ‘; 
Gould, on a non-exclusive basis, to use the trade-mark, Great Jones, ! 
for Offset papers in conducting such busi» ss in such market. ~ The 
license as to each of the named trade-mark§.- is for a period of 


J 


three years only; provided, that Bond, Mimeo, and Duplicator papers 
sold under the Signal trade-mark and Offset paper sold under the 
Great Jones trade-mark shall be equal or superior in quality to 
the specimen of each such category cf paper exemplified by Exhibits 
Gy ee OF Bh respectively, attached hercto and; provided, further, that, 
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in the event Reirhold-Gould shall sell paper under either trade-mark 
which is inferior in quality to suci: prescribed quality, NPI may cancel 
both of the tradc-rnark licenses. 


13. Reinhold-Gould shall have the right to retain all original 


records of the commercial printing paper segrnent of the Whitaker- 


ww 
Q 
“ 


s, payroll and 


New York Division of NPI pertaining to inventory. § 
credit matters. NPI shail have the right to mzeke copies thercot as 


it ceems necessary. WPL and Re‘nhold-Gould mutually agree to suraisn 


each other all additional information reasonably requested by the other 
party. 


14, Jt is expressly understood and agreed that Reinhold-Gould 
aspumces no lizbilities of NPI or its Whitaker-New York Division in 
connection with this trancaction. 


15, Any and all New York State or New York City sales tax 
y 
liability resulting from this agreement or the completion of the 
7 t 
transactions ccniemplated hereby shall be borne by NPI, and NPI 


> 
agrees to 1 iify and hoid harmless Reinhoid-Gould against any 
such sales tix liability. 


16. Each of the partics represents and warrants that such party 
has not retained any person as a finder or broker or in a similar 
y 7 ; 
capacity in connection with the transactions contemplated by this 


agreement and cach of the parties agrees to indemnify and hold harmices 
the other against any claim by any such person for compensation. 


17. The parties agree that NPI shall not be required to comply 
with any nctice toe creditor requirements of any applicable bull: sales 
law or similar statute; provided, however, (1) that NPI shall indemnify 
and hold harmless Keinhold-Gould against any claims of creditors 
which may be asserted against Reinhold-Gould by virtue of the 
transacti:ns contemplated hereby; and (2) that Reinhold-Gould shall 
promptly notify NPI of any such claim and NPI shall promptly 
under‘ake settlement or defense of such claim, 


18. This agreement shall be governed by and construed in 
accordance with the laws of the State of New York applicable to 
contrects made and to be performed wholly within said State. 


. 
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19. This agrcerr :nt embodies the entire agreement between 
the parties and there have been and are no agreernents, 
representations or warranties, oral or Wwriiten, between the 
parties other than those set forth or provided for in this agreement. 
This agreement may net be 


modified or changed, in whole or in part, 


ee 5 r soyr,) yaar ’ -1 no = I~ samen “eP 
except by supplemenia? agreement signed b the 


paictics. 
20. Any notices or other communications hereunder shall be 
in writing and shall be deemed to have been duly given if delivered 


or mailed first clacs, postage prepaid, addressed as follows: 


If to Reinhold-Gould: 


Mr. Harry E. Gould, Sr. 
Reirhold-Gould, Inc. 

230 Park Avenue 

New York, New York 10017 


If to wNPI: 


James S. Benton 

Nationwide Papers Incorporated 
One East Wacker Drive 
Chicago, Illinois 60601 


21. This agreement and all of its provisions shall inure to, 
and be binding upo:. the parties hereto and their respective 
legal representatives, successors, and assigns in all respects, 
except that it may not be assigned by either party without the 
prior written consent of the other. 


22. This agreement may be executed in several counterparts, 


each of which shall be deemed an original but all of which together 
shall constitute one and the same instrument, 


ll2a 
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If the foregoing is agreeable to you, will you kindly confirm 
the understanding set forth above by signi): ind returning th 
enclosed copy of this letter, vyhercupor the seme shall be 
deemed an agreement between <s. 


Very ly yours, 
NATIONWIDE PAPERS INCORPORATED 
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Agreed for 


REINHOLD-GOULD, INC. 


Dated as of December 31, 1967 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


JAMES W. HERENDEEN, AFFIDAVIT IN OPPOSITION 
TO DEFENDANTS‘ MOTION TO 
Plaintiff, DISMISS AMENDED COMPLAINT 


~against- 74 Civ. 828 
(Judge MacMahon) 
CHAMPION INTERNATIONAL ~“JRPORATION; 
NATIONWIDE PAPERS iNCORPORATED; and 
CHEM1 »'’ BANK NEW YORK TRUST COMPANY; 
THE PIFTH THIRD BANK, and the 
COMMITTEE, as Administrator of the 
Retirement Plan for Salaried Employees 
of Certain Subsidiaries of CHAMPION 
INTERMATIONAL CORPORATION, 


De fendarts. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


JAMES W. HERENDEEN, being duly sworn, deposes ani “ays: 

1. I am the plaintiff in the above entitled action, and 
I make this Affidavit in opposition to defendants’ motion to dis- 
miss my amended complaint against them. (Annexed as Exhibit “F" 
to the affidavit of Jean Lucas, sworn to September 20, 1974, sub- 
mitted in support of defendants’ motion herein. All further 
referenzes herein to "Exhibits" are the exhibit. annexed to such 
affidavit.) 

2. As alleged in my said amended complaint, I Sm 
attempting by this law suit to recover the vested benefits due 
to me after fifteen years as an employee and participant in what 
ig now known as the “Retirement Income Plan for Salaried Employees 
of certain Subsidiaries of Champion International Corporation" 


(the “Plan"). 
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3. The defendants in their latest motion papers 
(affidavit of Jean Lucas, paragraph 2, page 2) agair describe 
my action as “the latest foray by plaintiff * * * into litigation 
against Champion International Corporation and any of -ts sub- 
sidiaries, officers, employees and associates that Mr. Herendeen 
can entrap by his conclusory and often unbelievable allegations". 

4. As I have stated to this Court before, the truth 
of the matter is that having been naive enough to rely on the 
word of my former employer, the defendant, Champion International 
Corporation ("Champion"), which had grown during the cou.se of 
my employment, through mergers and acquisitions, to be one of tne 
giants of tre paper industry, if not the industrial world, I 
find that I am the one who is “entrapped” by legal maneuvers-- 
first, in the State Court. to deprive me of the benefits that 
were promised to me, and now to attempt to deprive me of the 
benefits which were vested in me at the time I left their employ. 
The defendants' main purposes seem to be to deprive me of my Gay 
in court where I can prove the allegations in my amended complaint 
with evidence to sustain the facts alleged therein and at ail 
costs to prevent the defendants from having to explain their 
motives for having taken this unwarranted, unjustified and 
illegal action against me. 

5. My first response to the actions of Champion was 
to try and recover the damages I sustained as the result of oral 
promises made to me by officers and representatives of Champion, 
whom I trusted. This was the basis of my complaint annexed to 


defendants’ motion papers as Exhibit A. The State Court held, 
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as set forth in the opinion of Justice Markowitz, annexed to 
defendants’ motion papers 4s Exhibit B, that the orai promises 
made to me were legaliy unenforceable. The “crusade up and down 
the Courts of New York State", referred to in Mr. Lucas’ said : 
affidavit, was merely the normal process of appeals made to the | 
higher courts of the State of New York from that decision, The | 
description of such appeals as a "crusade" is typical of the | 
exaggerations used by the defendants throughout their motion 
papere which I believe have been submitted to influence this 
Court more on the basis of their physical weight than on the 
weight of their arguments. 

6. Finding myself barred from enforcing the oral 
promises made to me, I now feel that I am at least entitled to 
recover the vested benefits that I earned during the course of | 
my fifteen years of employment. The provisions of the Plan 
relied upon by defendants to deprive me of my benefits not only 
have not been uniformly applied, as required? by the terms of the 
Plan and as I have alleged and illustrated in my complaint, 
put would deprive the Pian of its tax-exempt status under the 
new Pension Plan Reform Act and therefore should be strictly 
construed. 

7. The defendants rely heavily upon the language of 
the Plan. According to the ir erpretation of the Plan by the 
defendants, I would not be entitled to any relief nor to a day 
in court, with respect to the companies, the Committee and the 
Trustees, no matter what action they took individually or in 
concert, and no matter what reasons they had to do so, to 
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Geprive me of my rights uncer the Plan. I do not believe that 


the language of the Plan, to which they refer, can or should be 


interpreted in such manner. Moreover, in each instance there | 


is an exception with respect to gross negligence and fraud, and 


XY believe that the actions of Champion, the Committee od the 


Trustees, who knowlingly and wrongfully deprived me of my vested 


benefits under the Plan, as alleged in my complaint (paragraphs 53 
and 54, on page 12, Exhibit ‘F“), constitute both gross negligence 
and fraud (fection 15.7 of the Plan, Exhibit “"C"). 


8. With respect to the exact language of the Plan, 


the defendants also fail to bring to the Court's attention the 
provisions of Section 15.3 of the Plan (Exhibit “C" at page 20).| 
This Section specifically provides as fellows: "The Plan and | 
all rights hereunder shall be governed, construed and adminis- 
tered in accordance with the laws of the State of Ohio." As my 
counsel shall show to che Court in their memorandum of law to be 
submitted herewith, under the laws of the State of Ohio it is 
quite clear that even if it be determined at the trial of this 
action that the defendants have not violated Section 5.5. of 

the Plan, as I have alleged in Paragraph 42 cf my compiaint 
(Exhibit "“F", page 9), Section 15.8 of the Plan (Sxhibit "C" at 
page 21) upon which the defendants rely to deny me such rights 
is unenforceable under Ohio law; and again my counsel will pro- 


vide the Court with adequate legal citations :o substantiate 


this position. 


9. I have included the Committee and Trustees as 
parties-defendants since they are respectively the nominal direc~ 
tors and custodians of the funds which I have alleged belong to 


me. Their existence in such capacity is controlled by Champion 
pursuant to the very provisions of the Plan (Exhibit °c", | 
Sections 2.l1(e) and (h), at page 2). The Committee consists of | 
the person or persons appointed by the president of the companies 
to administer the Plan; and the Trustee means one or more corpora- 


tions, persons, banks or trust companies, etc., designzted by 


the companies to hold the trust fund. In esch instance it is the 
j 


cempanies, meaning the parent Champion and its subsidiaries, 
that have complete control of making the determination of who 
shall comprise the Committee and who shall be the Trustee, 

10. Furthermore, said defendants’ actions, as alleged | 
in paragraphs 53 and 54 of my complaint, were made with full 
knowledge that such actions violated the terms of the Plan and 
therefore were so grossly in violation of the provisions of the 
Plan and in wanton disregard of my rights under the Plan that it 
is inconceivable to me that the .*fendants as fiduciaries 
with respect to the funds of the Plan should not be held 
responsible to me for punitive damages as the result of such 
actions. 

il. My original complaint herein was amended by order 
of this Court, dated July 18, 1974, (Exhibit "E") directing me 
to serve and file an amended complaint, “correcting the 
defects complained of and alleging the details desired by the 
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12. The defect complained of and the details desired 


by the defendants as stated in their original motion papers 
(affidavit of Jerry L. Brammer, assistant secretary of Champion, 
sworn to May 23, 1974, submitted in support of defendants‘ 
motion to dismiss plaintiff's original complaint herein) was 


that the other employees who I had alleged were not deprived of 


their benefits as I was were “unspecified” and “no specifics 
are given with respect to the alleged discrimination", and 
there wasn't an allegatisn *hat the other employees were 
similarly situated. 

13. Now that I have supplied these details by naming 
names and giving facts in the amended complaint, which substan- 
tiate these allegations, defendants again attempt to deny me 
my day in Court to prove these facts and allegations. They ask 
the Court by their renewed motion not to believe me but to 
believe yet another assistant secretary of Champion, Mr. Lucas, 
whose statement the Court is told to accept as “incontrovertible” 
fact without the benefit of cross examination at trial. 

14. In addition, in order to give some semblance of an 
argument, defendants have injected into the Plan a right of the 
Committee to treat anyone who leaves the Company “involuntarily” 
differently from those who leave “voluntarily”. Even if there 
were such a right, and nowhere have they demonstrated that such 
5B esse exists under the terms of the Plan, the facts as I know . 
them derinitely confirm that their labels of “voluntarily” and 
“involuntarily” have no meaning. I no more left voluntarily 


as opposed to the people named in my amended complaint than it 


119a 


can be said that they left “voluntarily”, since had they not 

Gone as they were told they would have found themselves in the 
same position as I found myself. This only emphasizes the need 
Or a trial of the real issues raised by the amended complaint 

and that is whether after such other employees left they no 
longer came within the specific language of Section 15.8 of the | 
Plan which the ¢ofendants seek to enforce against me. 

15. I can categorically state from first-hand aa 
and prove at the trial if necessary that the former employees 
whom I have named in my amenéed complaint continuedto compete 
with me for paper business after they left Nationwide and went 
to Gould and I remained with Nationwide; and they were and still | 
are competing against Champion and its subsidiaries for such 
business to the same extent that I am now competing with 
Champion and its subsidiaries. 

16. According to Mr. Lucas (Lucas affidavit, para.25), 
“ @ @ @ the Committee determined that invoking Section 15.8 
against these four employees would have been inappropria.e and, 
indeed, contrary to the underlying purpose of Section 15.8." 
There is no provision in the Plan giving them the right to make 
such a determination. 

17. On the other hand, the Plan specifically provides 
in Section 15.6 that a participant of the Plan must have the 
opportunity to * * * * satisfy the burden of establishing to 
the reasonable satisfaction of the Committee that the disclosure 
or use of such knowledge or information is not required or 


involved in such business“. Annexed hereto and made a pert 
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hereof are copies of my co:respondence with Mr. Thomas BH. Kindness 
and Mr. Clark Adams (letters dated May 18, 1970, October 12, 1970, 
October 29, 1970, and March 26, 1971) setting forth the lengths: 
I went to to be given such an opportunity which to this date has 
been denied to me. 

18. However, the determination of the Committee was 
made without the benefit of the information they requested and 
I offered to supply in said letters, and yet in their notice of 


motion to this Court defendants state: “Accordingly, plaintiff 


has failed to de ‘trate that the Committee, or any defendant, 

has violated its contractual obligation under the Plan * * * ". 
19. Mr. Lucas in his affidavit (page 10) states: 

"Like the original complaint, it fails to Gicclose the motive for 

the alleged conspiracy to drive plaintiff out of the pap 

business." The last motion was brought because I failed to dis- 

close the names of the other employees, which I have now done, 

Now they want the “motives” of the defendants. What prompted 

the members of the corporate hierarchy to take such action I can 

only surmise. It is not “why” they did what they did that counts 

but the fact that they conspired to and did do something contrary 

to the express provisions of the Plan. It may have been a question 

of personalities or finances, or that I should have been 

grateful to continue in their employ without the assurances of a 

written contract on which I could rely and which they promised me, 


Whatever motives they had, they did not have the right to 


deprive me of my vested benefits, except according to and in com- 
pliance with the express provisions of the Plan. This they have 


not done. i 
! 
20. According to defendants’ motion papers, the facts 


I have alleged are “ludicrous”, but their unfounded conclusions | 
as vet forth in their motion papers and affidavit of Mr. Lucas 
are “indisputable” and “incontrovertible”. There seems to be 

one indisputable and incontrovertible fact to be derived from he 
defendants' myriad of motion papers herein and that is that 

there are disputable questions of fact that should be resolved 

at the trial of this action and cannot be decided by a mere 
affidavit of an assistant secretary. 

21. I theretore respectfully urge the Court to deny 
the defendants' motions in all respects and in addition to grant 
plaintiff summary judgment in both counts upon the grounds that 
the defendants by their motion papers have admitted the illegal 


acts complained of in the complaint. 


JAMES W, HERENDEEN 


Sworn to before me 
this “day of October, 1974. 


WALTFR A. BOnTOW 


Notary Pub. tote of New York 
Ne 42050 
Qualified uv Westchester C inty 
Commision Lien Mares 39, IZ 
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James W. Herendeen 
94 Long Hill Road 
Briarcliff manor, n.Y. 
10510 


March 26, 1971 


Mr. Thomas n. Aindness 

U.S. Plywood =- Champion Papers Inc. 
Champion Papers - Knightsbridge 
Hamiltom, Ohio 45011 


Dear Mr. Kindness: 


I have been patiently waiting 
for a reply from you to my letter dated 


October 29, 1970. In the event my letter 


was lost, or misplaced, enclosed herewith 


is a copy. 


Very truly yours, 


; s 
L 

i = 
2 
t : 


Se ek. be artes er 
» 


? 
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Tite par Afton 


P onion a 


cc: Mr. L. Clair nelson 
Vice President - Legal Affairs 
777 Third Avenue, new York, a.Y. 
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UNITED STATES DISTRICT COURT is }s 
SOUTHERN DISTRICT OF NEW YORK YK 9 a. 
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JAMES W. HERENDEEN, : ai 
; 74 Civ.. 828-LFM 
Plaintiff, 2 
-against- : * MEMORANDUM 


CHAMPION INTERNATIONAL t 


CORPORATION et al., LE 
Y/656 


} Defendants. 
' © on cer an ade ab at a CES EE ROE GLO y 4 
1 


This is a motion, pursuant to Rule 12(b) (6), 
Fed.R.Civ.P., to dismiss the amended complaint for fail- 


re to state a claim upon which relief can be granted. 


nee tal ty Ot st Platts CA ee OO Rie COLE 


We hold that this action is harred by the doctrine of 


‘ 

judicata and, therefore, find it unnecessary to considacr 

yy orn r | 
(Za a Senne for dismissal raised by defendants. 4 
§ ; 


- 


! The instant action is the second brought by 


; plaintiff alleging substantially the same set of facts. 


1 
ee I a eee 


The first action commenced in Supreme Court, New York 
, } t 


County, alleged that certain defendants conspired to drive 


08 he neste « 


plaintiff from is employment with Nationwide Papers In- 


corporated (Nationwide), a subsidiary of Champion Papers, 
b $ 


~- 
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Inc. (Champion), prevent him from engaging in the commer~ F 
cial paper. industry, and Geprive him of his benefits un- 

der the Retirement Income Plan of Champion. On Novem- 3 
ber 20, 1972, Justice Markowitz dismissed the complaint ' 
on the ground that it failed to aflege an enforceable 


1 
cause of action. 


Plaintiff then commenced the present action e~ 3 
aainst Champion and Nationwide, both defendants in the 
earlier action, and Chemical Bank New York Trust Com- } 
pany, Fifth Third Bank and the Committee of the Retire- 
ment Income Plan of Champion. All of the defendants i 

2 
here, other than Champion and Nationwide, are agents 
of Champion and Nationwide and therefore in privity 
3 
with them. i 
A comparative study of the state court com- 
4 
; plaint and the present amended complaint shows that 
the claims asserted here are virtually identical to 


some of the: claims contained in the state court com- 


plaint dismissed by Justice Markowitz for insufficiency. 


The amended complaint in the present action alleges j 


: that defendants acted wrongfully and in violation of 2 
& the terms and conditions of the Retirement Plan to force > 
, $ 
4 
| 
129a 
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plaintiff out of the commercial paper industry and to de- 


prive him of his Lenefits under the Retirement Plan. The 


amended complaint here, therefore, contains identical 
Claims against the same parties or those in privity with 


them as those contained in the state court complaint. 


The doctrine of res judicata operates as a bar 


to subsequent suits involving the same parties or those 


p44 Le 


in privity with them based on claims that have once 
5 
so) 


judgment on the merits. All defendants here, 


Z4hO 


reached 


therefore, can invoke the defense of res judicata since 


the dismissal of the state court complaint forecloses 
this action against all defendants. A di 
failure to state a cause of action is a final judqment 


the of res 


a) 
m 
ry 
=] 


on the merits sufficient te raise 


judicata in a subsequent action between 


Accordingly, defendants' motion under Rule 
12(b) (6) to dismiss the amended complaint for failure 


to state a claim is granted. SO ORDERED. 


December 39, 1974 


Wh 4 Wee th UWA 


iel 
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— DLOYD F. MacMAhon 
United States pha tee Judge 
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»prendeen rhzenpion Int'l Corp. 


See decision in Herendeen v. 
/ ~ 
\ 4 


Papers, Inc. Ts Bets Ges 


ID» 
ported in New York Law Journal, 


74 Civ. 


U.S. Pipes. 
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Although defendants Chemical Bank New York Trust 
Company and Fift! Third Bank are called "trustees" £ 
the Plan, it is clear that they do not meet th in- 

- i = e 


imum requirements needed to qualify 
The following terms of the Retirement 
these banks are agent of the co 


banks hold the nOneY an the fund ar n 
dividuals designated by the Committ s Retizre= 
ment Plan. (2) The banks have n aciscre- 
tion in administering the Plan and can be repl by 
the companies at any time. 
The Committee is the agent and a} inted by t 
companies to administer the Plan ana is © t 
their control. 
3 
Mathew Ass'n, 193 F.. Su ae 
ac 
4 ° 
The original complaint in the present ¢ ti 
dismissed by this court in a memorant - 
ted July 18, 1974 because 1¢t did not allege § 
detail. 
5 
Lawlor v. National § 349° U.S. 323 
1 - ' . 
: , Ss , 


326 (195 5); Mathews ve 
153 F. Supp. at 294. 
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Attorney GILBERT J. STROMING, II 
Address 118 WASHINGTON STREET, MORRISTOWN, NEW JERSEY 07960 


JAMES W. HERENDEEN, : UNITED STATES COURT — 
OF APPEALS - 2nd CIRCULI, sion 


Plaintiff-Appellant, Docket # 75-7083 


-against- 

* On Appeal from the United States 
CHAMPION INTERNATIONAL CORPORATION; ‘ District Court for the Southern 
NATIONWIDE PAPERS INCORPORATED; and * District of New York 


CHEMICAL BANK OF NEWy)gORK TRUST CO; 
THE FIFTH THIRD BANK,and the COM- 
MITTEE, as Administrator of the Re- 
tirement Plan for Salaried Employees 
of Certain Subsidiaries of CHAMPION 
INYVERNATIONAL CORPORATION, 


Defendant-Appellees. 


On May 7, 19 75, I, the undersigned, being of full age 
deliver to Lawyers Service or mail by regular mail for service on: { 
Clerk of the United States Court of Appeals for the 2nd Circuit 

and: Foley Squ2ie, New York, New York 


ban 


? 


KRONISH, LIEB, SWAINSWIT, WEINER AND HELLMAN, ESQS 
1345 AVENUE OF THE AMERICAS 
NEW YORK, NEW YORK 10019 


10 copies of Bawa JOINT APPENDIX 
to the Clerk of the UNITED STATES DISTRICT COURT FOR THE SECOND CIRCUIT 


same to eacn of the LOWLNG : 


KRONISH, LIEB, SWAINSWIT, WEINER AND HELLMAN, ESQS. 


r +i , , yy , ; : 

ZI certify that the regotng statements made by me are tr [ an 
+L . . 7 + is s the : ; 
hat ¢f anu of the for pe ore es 
that LJ amy OF tne J Oregong & emente made OY are Wiijucey LES 


subject to puntehment. 


DATED: 5-7-75 
i\ | WW ( 


+ ee 
XU. a i" N 
ALLAN A. HORWITZ 


